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CHAPTER ONE: EXECUTIVE SUMMARY 


Introduction 


On June 9, 1983 the Minister of Labour, the 


Honourable R.H. Ramsay, announced the establishment of 


this Inquiry with the following terms of reference: 


a 


To study and make recommendations with respect 


to the compensation of employees for non-payment 


of wages, including vacation pay, termination 


pay, severance pay and other benefit payments, 
consequent upon the bankruptcy or insolvency of 
their employers and, without limiting the 
generality of the foregoing, to study and make 
recommendations as to various remedial options 
including changes to legislative priorities for 
creditors, wage insurance plans, etc. 

The study should take into account such factors 
as, feasibility of introduction and administra- 
tion, economic impact, costs and means of 
financing, subrogation of employee claims, 
economic benefits, impact on payment of an 
employer's other debts and liabilities, possible 
scope of coverage and benefits, and any matter 


related to the foregoing. 


3. In carrying out such study and making recommen- 
dations, government Ministries, financial 
institutions, employers, trade unions, and other 
interested groups or persons should be consulted. 
Shortly after the commencement of this Inquiry, 

in September of 1983, the Federal Minister of Consumer and 
Corporate Affairs announced that the Federal Government 
was about to create a statutory priority for unpaid wages 
in cases of bankruptcy and insolvency, and introduced a 
newly-drafted provision known as Bill C-12 setting out the 
terms of a wage earners’ ‘superpriority'. As a result, 
the work of the Inquiry was suspended pending the 
enactment of the new federal legislation, and an interim 
report was rendered on December 13, 1983. Following the 
September, 1984 federal election, it became apparent that 
those proposed amendments to the Bankruptcy Act would not 
passed into law, and the Minister of Labour renewed the 


Original mandate of this Inquiry. 


Issues 

The basic issue faced by the Inquiry was a 
Simple one: should the Province of Ontario provide 
additional wage protection in the event of an employer's 
insolvency? Beneath the surface, however, lay a number of 


complex legal, economic and financial policy questions, as 


well as a variety of choices, all of which required 
analysis, quantification and evaluation. 

The fundamental legal issue was to determine the 
extent to which a Province could pass legislation to 
provide wage protection in these circumstances, given 
Section 91(21) of the Constitution Act, 1867, which 
confers legislative power on the Federal Government to 
make laws in relation to “bankruptcy and insolvency”. 

The basic practical task was to identify and 
quantify the extent of unpaid wages in circumstances of 
insolvency and bankruptcy. That exercise, in turn, 
required an identification of existing wage protection 
laws, and an assessment of their effectiveness. 

The provision of effective wage protection and 
the extent of that protection necessarily raised such 
issues as: Who should receive protection? Should it be 
provided as “social assistance” or “insurance"? What 
elements of wages should be protected? Should termination 
and severance pay be included? Should there be a monetary 
Or other limit? And, how important was speedy relief? 

The question of how to provide effective wage 
protection required an analysis of the various techniques 
available, including compulsory insurance, directors', 
officers’ and employers’ personal liability, enhancing 


security or establishing greater priority for unpaid 


wages, as well as the establishment of an insurance fund. 
Each has potential drawbacks. An enhanced security 
interest for unpaid wages might adversely affect a 
business's ability to obtain credit. More payroll 
taxation might discourage investment and entrepreneurial 
activity. These disincentives, in turn, required analysis 
and evaluation. 

Finally, the costs of providing additional wage 
protection required quantification and the basic question 
of who should bear the cost--employees, employers, 


creditors or Ontario taxpayers--required analysis. 


Conclusions 
The foregoing questions were addressed, and the 
following conclusions reached: 

a Ideally, the Federal Government should accept 
responsibility for legislation relating to wage 
protection in insolvency situations. In the 
absence of federal action, however, a province 
does have legislative competence and has open to 
it most of the techniques necessary to ensure 
that employees do not bear the loss of unpaid 
wages. 

aie In many instances the present laws are 


ineffective in protecting employees from unpaid 


wages, and a wide cash flow gap exists since 
unemployment insurance does not commence from 
the date of the last wage payment; rather, the 
“waiting period” of two weeks commences with the 
first day of unemployment.’ 

Sn The extent of unpaid donee in 1982 - 83 was 
estimated to be not more than six million 
dollars, excluding unpaid fringe benefits, 
severance and termination payments not made. 

And while this figure is relatively minor, even 
if an estimate is added for unpaid fringe 
benefits, when viewed from the perspective of 
the annual budget of the Province, its impact on 
the individuals affected was substantial. 


4. Accordingly, the following amendments to the 


Employment Standards Act* are recommended. 


Recommendations 
It is recommended that: 

Le a new definition be created for “unpaid wages" 
for the purposes of these recommendations, which 
would not include separation and termination pay; 

2 the existing provisions of the Employment 
Standards Act providing for prosecution of 
directors and officers (Section 60) should be 


supplemented by a summary civil procedure, 


whereby 150% of unpaid wages are recoverable 
against such persons individually with prima 
facie proof of the claim made simply by the 
filing of the Employment Standards Officer's 
order; | 

Section 15 be amended so that the trust and lien 
for vacation pay not affect a security that 
attaches to an employer's fixed assets; 

a new section be enacted, providing that upon an 
employee commencing employment, every employer 
shall be deemed to hold the employee's last 
three pay periods of wages in trust for the 
employee in terms that follow the language of 
Section 15; 

a fund be established to be administered by the 
Director of Employment Standards, out of which 
claims of employees for unpaid wages and 
vacation pay could be paid; 

the limit to claims from such a fund would be 
one year’s accrued vacation pay and three pay 
periods of unpaid wages; 

the Director of Employment Standards be 
subrogated to the rights of the employees for 
the purpose of realizing the trust and making 


claims against directors and owners; 


BE the Director of Employment Standards be 
empowered to licence or authorize Trustees in 
Bankruptcy to act as his agent to facilitate 
speedy payment of unpaid wages; 

O. the fund be paid for out of the Consolidated 
Revenue Fund or alternatively by increasing the 
Personal Property Security Act* registration 
fees for non-consumer security registrations; 

10. as a supplementary matter, it is recommended 
that the Industrial Standards Act® be amended 
to provide for an industry-wide vacation pay 
trust fund for the garment industry to be 
administered by the industry's Advisory 


Committees. 


The Remainder Of This Report 
The following parts of this report develop the 


reasons for the foregoing conclusions and recommenda- 
tions. They draw heavily upon the research prepared for 
the Inquiry, which is included as Appendices to the Report 
as follows: 
Appendix I: THE ABILITY OF THE PROVINCE TO PROTECT 
WAGES: THE CONSTITUTIONAL ISSUES, by 
Simon C. Armstrong 
ue Be WAGE PROTECTION IN OTHER 


JURISDICTIONS, by Jim St. John 


Lebel es PRESENT WAGE PROTECTION IN ONTARIO, by 
Maureen Kenny 
DV. STATISTICAL ANALYSIS OF WAGE CLAIMS 
ARISING FROM ONTARIO BANKRUPTCIES, 
RECEIVERSHIPS AND OTHER INSOLVENCIES 
BETWEEN APRIL 1, 1982 AND MARCH 31, 


1983, by Cary Swoveland 


Meetings were held with interested parties 
including representatives from financial institutions, 
employers, and trade unions. Also, professional 
Organizations including the Canadian Bar Association and 
the Association of Trustees in Bankruptcy, provided 
assistance and advice to the Inquiry. A listing of those 
with whom meetings were held is included as Appendix V. 
Michael Skolnik of the Ontario Institute for Studies 
Education, and David Murray of The Clarkson Company, were 
retained as special consultants to assist in the analysis 


and evaluation of the data presented. 


Chapter One: Notes 


Ther Constitution Act, 1867. 


The Unemployment Insurance Act, 1971, S.C. 
1970-71-72, ch. 48, as amended; Section 20. 


The Employment Standards Act, R.S.O. 1980, 
Cha bisa. 


The Personal Property Security Act, R.S.O. 1980 
Che is7 Ss 


The Industrial Standards Act, R.S.O. 1980, 
(org AMG. 
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CHAPTER TWO: 


MORE EFFECTIVE WAGE PROTECTION IS REQUIRED 


As indicated, this Inquiry recommends that the 
Province of Ontario enact legislation to increase 
protection for wage earners in instances of bankruptcy and 
insolvency. It has concluded that the present laws 
designed to protect wage earners are inadequate and that 
the inadequacy is sufficient to warrant legislative 
action. This chapter seeks to elaborate on the reasons 
underlining that conclusion and, as well, to address the 
question as to whether this matter ought to be left to the 


Federal Government. It deals with the following: 


i less Wage protection laws in Ontario today; 
20 The adequacy of wage protection NESE 
3% Should the loss lie where it falls?; 
4. Should the Federal Government act? 


1. Wage Protection Laws in Ontario Today 


Ontario wage earners are not unprotected at the 
present time. There are both Federal and Provincial 
statutes which contain provisions designed to secure the 
payment of unpaid wages, by establishing some priority for 


unpaid wages. Some create security interests, in one 


eal eee 


instance there is a fund to secure certain benefits, and a 
number of laws make directors and officers personally 


responsible for unpaid wages owing by a corporation. 


i) Existing Priorities for Unpaid Wages 
Section 14 of the Employment Standards Act 


provides that each employee's wages to a maximum of 
$2,000.00 per employee shall have priority to the “claims 
Or rights including the claims or fights of the Crown. 
all preferred, ordinary or general creditors..." except 
where the Bankruptcy Act’ operates. In instances where 
the Bankruptcy Act operates, Section 107(1) of that Act 
establishes a preference for unpaid wages to the extent of 
$500.00 per employee. In neither case, however, does an 
employee's unpaid wages have priority over any secured 


creditor's interests in the employer's assets. 


ii) Existing Statutory Security 
In addition to the Employment Standards Act 


provisions establishing a preference for unpaid wages, 
some wages are secured by virtue of a statutory trust or a 
lien against an employer's assets. For example, Section 15 
of the Employment Standards Act secures unpaid vacation 
pay by creating such a statutory trust and lien. 


Furthermore, the enforcement procedures of the Act under 


PO pre 


the direction and Bonercol of the Director of Employment 
Standards enhance realization of those claims. 
Samivarz ly, the Pension Benefits Act’ creates a trust 
for an employee's contribution to a pension plan and, in 
Ontario, employees in the construction industry have their 
wages protected by both a statutory trust and a lien by 
virtue of the provisions of the Construction Lien Act’. 
Federal legislation also uses the security 
technique. Under the Bank Act,* when an employer 
borrows money from a bank and the loan is secured by a 
“Section 178 security", the borrower's employees are 
protected to the extent of three months’ wages as a 


condition of the security interest being created. 


1ii1) Wage Protection Funds 


At present there is no general wage protection 
fund in Ontario. However, by Section 30 of the Pension 
Benefits Act, a pension benefits guarantee fund is 
established to guarantee certain benefit payments when a 


"defined benefit" pension plan is wound up. 


ive Directors S'Lvaba lity 
The fourth type of wage protection commonly 
encountered is legislation which makes individuals liable 


for a corporate employer's debts to its employees. In 


- 13 - 


Ontario, directors of corporate employers are made liable 
personally for unpaid wages and benefits by the Employment 


Standards Act, the Pension Benefits Act and the Ontario 


Business Corporations Act.’ As well, the Canada 
Business Corporations Act® contains a similar provision 


f Ole 101 Gectorus. Lijaba.batyi 


2. The Adequacy of the Wage Protection Laws 

On its face, the array of legislation designed to 
protect wages might seem to be sufficient. All of the 
techniques commonly used to provide wage protection are 
employed. In practice, however, the protection afforded to 
wage earners is far from adequate. 

Somewhat ironically, both the provincial and 
federal Crowns seem to have protected their interests in 
unpaid wages more adequately than the interests of the 
wage earners themselves. For example, the Workers’ 
Compensation Act,’ and the Health Insurance Act® use 
both a deemed trust and the technique of making directors 
of corporations personally liable. On the federal side, 
the Canada Pension Plan Act,’ The Unemployment Insurance 
Act and the Income Tax Act'°® all use similar deemed 
trust techniques coupled with personal, Miability for 
directors to protect the federal Crown's interest in 


employees’ wages, and a recommendation that this priority 


be strengthened was made in the latest federal budget.'' 


= BAL 
i) Wages are Subordinate to BEARER Creditors' 

Interests 

From the employee's perspective, however, the 
protection provided is largely illusory. The fundamental 
shortcoming of the above-mentioned legislation is that it 
is almost always subordinate to the claims of secured 
creditors. Both Section 14 of the Employment Standards 
Act, which gives a priority to wage earners in 
non-bankruptcy situations, and Section 107 of the 
Bankruptcy Act, which establishes a preference for wages 
owed to unpaid employees, do not take effect until after 
the interests of secured creditors are satisfied. 

The one exception to this circumstance is the 
requirement under the Bank Act'’ that a secured creditor 
holding a Section 178 security must recognize the priority 
of an employee's claim to the extent of three months' 
unpaid wages. But even this protection can be circum- 
vented by resorting to a general security agreement which 
permits banks to avoid the three months' wage priority if 


they choose to do so. 


i573) Payment Is Not Speedy 


The second basic shortcoming of the present 
legislative scheme is that it is not self-executing and 
does not provide a paycheque at or near the point when it 


is most required. While a specific study of the delays 
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involved was not undertaken, the views of those persons 
consulted and interviewed was that it can be years and is 


almost always months before unpaid wages are realized. 


as) The Extent of Unpaid Wages 


It became clear during the course of the Inquiry, 
however, that not every insolvency led to unpaid wages. 
Frequently secured creditors, particularly the chartered 
banks, kept employees' wages current and often paid 
employees' accrued vacation pay. At the same time, it was 
equally clear that this practice was not universal. A 
quantitative assessment of unpaid wages was undertaken 
covering the 12-month period ending March 31, 1983. In 
summary, the results were as follows.'* For the 
one-year period April 1, 1982 through March 3l, 1983, 
approximately 72% of the nearly 36,000 workers initially 
owed vacation pay were eventually paid; some 16,000 
workers were owed wages of whom a little more than one- 
quarter collected. Approximately 15,000 workers were owed 
pay in lieu of notice, and 3,700 were owed severance pay. 

in dollar térms, -about $23 mil¥sonein wages and 
vacation pay was initially outstanding of which all but 
about $6 million was eventually paid. By contrast, the 
claims for pay in lieu of notice and for severance pay 
together totalled nearly $31 million of which little, if 


any, was collected. 


aa ya 


The claims for severance pay per employee were 
the largest, averaging about $3,200 per worker. The 
amounts that were pay in lieu of notice were less, 
averaging about $1,200 per worker. Lost wages and 
vacation pay both averaged about $300 per worker, although 
in a few cases there were instances of vacation pay and 
unpaid wages amounting to several thousand dollars.'* 

To extend this net amount of $6 million to 
include an estimate for unpaid fringe benefits which might 
have come to the fore if a fund had been in existence, it 
has been estimated that an additional $4 million would be 
more than adequate. This would increase the total 
estimate to about $10 million. 

When viewed as a percentage of the Province of 
Ontario's gross provincial product for the same period, 
however, the ultimate loss, even including the estimate 
for lost fringe benefits, is minuscule. The same judgment 
would be made if the lost wages were compared to all wages 
paid by employers in Ontario for that period, which in 
1983 amounted to $80 billion, or to the amounts of money 
expended as recorded by the 1983 Ontario budget, some $24 
billion. Furthermore, the period surveyed occurred during 
an economic downturn and a similar analysis of business 
failures and lost wages today would likely result in 


smaller numbers both in terms of employees affected and in 


Ses 


terms of the ultimate losses experienced. Thus, leaving 
aside “pay ‘in Lieu®of motice™” and “severance pay, vand 
forgetting for the moment the time lag between the debts 
having arisen and payments made, the problem is relatively 
minor and very legitimately eres rise to the question: 


why should government do anything more? 


3. Should the Loss Remain Where It Falls? 
Apart from "pay in lieu of notice" and “severance 
pay", the size of the loss, even recognizing the 


Pe sano Ces tehsrt hat 


possibility of it being understated, ° 
it qualifies as a major social problem. Nevertheless, to 
the individual who misses a paycheque or two there can be 
a significant loss, without fault on his part, and without 
any means for either avoiding or insuring against it. 

The critical fact to consider is that at present, 
employees are involuntary unsecured creditors of their 
employers. All other creditors are able to either obtain 
security, to™insist ton’ bering 'paldtC 70. Daan ceheyreanu 
Simply refuse to extend credit. None of those choices is 
available to employees. Employees cannot insist on 
payment in advance, nor as a practical matter can they 
obtain security for the payment of unpaid wages. By 
custom, in Ontario, to obtain and retain employment, 


employees must give their employers credit for wages 


= = Pear 


earned until they become payable, usually at least to the 
extent of one pay period. 

As well, in addition to being involuntary 
unsecured creditors, wage earners are placed in the 
unusual and highly undesirable position of having all 
their credit with one debtor. Whereas most other 
creditors will have a variety of debtors, an employee 
usually only has one job; his “eggs are all in one basket". 

Furthermore, UIC benefits are not payable until a 
certain period of unemployment has elapsed. This gap in 
an individual's personal "cash flow” is widened by the 
non-payment of wages, and the bridging effect between 
wages and UIC which is often provided by the payment of 
accrued vacation pay is not there where loss of employment 
occurs in instances of insolvency. 

Finally, even if an employee chose to protect 
himself or herself against the insolvency of his or her 
employer, it cannot be done. “Unpaid wage insurance" is 
Simply not available in the insurance marketplace. 

Thus, for the above reasons, the conclusion was 
reached that improved or more effective wage protection is 
warranted. 

This conclusion was reached more readily by the 
fact that other provinces and nations have attempted to 


provide more adequate wage protection than presently 


Sel Oe 


exists in Ontario, thus avoiding the implications and 
problems that might arise if Ontario were required to lead 
the way. The European Economic Community countries and 
Ontario's two neighbouring provinces, Manitoba and Quebec, 
have insurance for unpaid wage claims.'® British 

Columbia and Nova Scotia have created “superpriorities” 
for unpaid wages, and most states in the United States 
recognize some preference for the claims of wage earners. 
Accordingly, because of this widespread recognition of the 
need for wage protection, it is difficult to accept any 
suggestion that legislative action would cause investors 
to reduce their investments. In any event, it is 
difficult to justify preserving and attracting investment 
if it were preserved or attracted only in circumstances 
where employees were required to bear the loss of unpaid 


wages in the event of insolvency. 


4. Let the Federal Government Provide the Wage Protection 


Ideally, any further legislative action should be 
taken by the Federal Government. It has been given the 
express constitutional authority to legislate with respect 
to bankruptcy and insolvency. While this does not 
constitute a constitutional mandate to enact legislation, 


it™iseamrecognitron of federal responsibility. And, 
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federal legislative action, as opposed to provincial 
action, would remove all doubts as to constitutional 
effectiveness of any wage protection measures that might 
be enacted by the province. 

In the past ten years, however, while the Federal 
Government has appeared repeatedly to acknowledge the need 
for such action, it has done nothing. Since 1975, there 
have been six successive amendments to the Bankruptcy Act 
introduced in Bill form, of which two sought to create a 


ine@tineaddition, two 


superpriority for unpaid wages.’ 
federal reports were rendered, one by the Senate Banking 
Trade and Commerce Committee in 1980,'* the other by the 
Landry Committee in 1981,'’ and both recommended the 
establishment of a wage guarantee fund. 

One final consideration favouring federal 
legislative action is the fact that the Unemployment 
Insurance Commission has administrative machinery already 
in place, which, with the concurrence of the provinces, 
could be adapted to administer an unpaid wages insurance 
fund. Accordingly, from every perspective for the Federal 
Government to deal with the problem would seem to be the 
most appropriate course. 


On the other hand, the Province has legislative 


authority to provide wage protection as long as it does 


OT be 


not conflict with federal laws. And, given the absence of 
federal legislation, the Province is left with no 
alternative but to deal with the matter to the extent to 


which it is able. 
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Bankruptcy and Insolvency, Wage Protection Big 
Matters of Bankruptcy and Insolvency (Landry 
Report), Canada, October, 1981. 
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CHAPTER THREE: 


THE CONSTITUTIONAL LIMITS OF PROVINCIAL WAGE PROTECTION 


With federal authority concerning bankruptcies 
and insolvencies explicitly provided for by the 
Constitution Act, 1867, the question of the scope of 
constitutional power of a Province to provide wage 
protection must be addressed. In a nutshell, the answer 
is that until the Federal Government acts, a substantial 
legislative authority exists. At the present time, the 
only restriction on provincial legislation would be the 
enactment of a scheme of priority that would conflict with 
either Section 107 of the Bankruptcy Act or Section 178 of 
the Bank Act, since those provisions represent the only 
exercise of the Federal Government's legislative power 


with respect to wage protection.’ 


1. The Double Aspect Doctrine 


As earlier mentioned, by virtue of Section 91(21) 
of the Constitution Act, 1867, the Federal Government has 
legislative power in relation to matters of ‘bankruptcy 
and insolvency’. On the other hand, a Province, by virtue 
of Section 92(13) of the Constitution Act, 1867 has the 
legislative authority to regulate ‘property and civil 
rights', a head of legislative power which includes 


matters relating to employment and employees. 
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Legislation dealing with the payment of wages can 
fall within both the legislative power in relation to 
matters of ‘bankruptcy and insolvency' and the power to 
legislate with respect of ‘property and civil rights’. As 
such, it is a classic instance of what is known in 
constitutional jurisprudence as the ‘double aspect' 
doctrine. That doctrine recognizes the possibility of 
either the federal government or a provincial government 
enacting valid legislation. By its terms, until the 
federal government acts so as to create conflicting 
legislation, provincial laws remain valid and operative. 
As the Supreme Court of Canada held in Multiple Access v. 
McCutcheon,’ the “mere duplication without actual 
conflict or contradiction is not sufficient to envoke the 
doctrine of paramountcy and render otherwise valid 
provincial legislation inoperative". Thus, where 
legislation has a double aspect, (that is when it can be 
passed validly by either a province or the federal 
government), it will be valid when enacted by a province 
unless there is a clear and actual conflict between it and 
federal legislation. And, where the conflict is not 
complebe, athe ypyovincial sw legislation .will ‘only be 
inoperative sto the extent that at <is sin rconfbict:with a 


federalelawe 
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2. The Limits of the Federal Bankruptcy Act 


As noted above, the Federal Government has 
enacted very little legislation dealing with the subject 
matter of wage protection. The only legislation which 
represents a significant exercise of the federal 
legislative power in relation to bankruptcy and insolvency 
is the Bankruptcy Act, and only one provision in that Act 
deals with wage protection. Section 107(1)(d) protects 
"wages for services rendered during three months next 
preceding the bankruptcy to the extent of $500.00 ...", 
and accords them an unsecured but preferred status fourth 
in line after the claims of secured creditors. 

Since federal legislation is paramount to 
provincial legislation, it would not be open to the 
Province to attempt to give unpaid wages a different 
priority in the distribution of assets following a 
bankruptcy.* Thus, the qualification contained in 
Section 14 of the Employment Standards Act which limits 
its operation to circumstances other than that of a 
bankruptcy, recognizes the extent to which the federal 
Bankruptcy Act has occupied the field. 

The fact, as mentioned above, that the federal 
government has enacted some legislation in relation to 
wage protection, does not mean, however, that the 


provincial legislative jurisdiction is completely ousted. 
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As was held in Multiple Access v. McCutcheon, there must 
be “an wactual “conElict or contradiction. ) Accordingly js cue 
extent of sthe reach of Section LO7Gl) of ybhe stecdenar 
Bankruptcy Act must be considered. 

In the first place, s. 107(1) of the Bankruptcy 
Act does not apply to all instances of insolvency. In 
many cases, creditors will appoint a receiver but do not 
petition the debtor into bankruptcy. Second, it does not 
apply to property not beneficially owned by a bankrupt. 
The Bankruptcy Act only seeks to apply to the bankrupt's 
estate. Therefore, where a bankrupt holds property “in 
trust" for another, that property does not form part of 
his estate and the provisions of the Bankruptcy Act do not 
apply to it. Third, it does not regulate the interests of 
secured creditors in property belonging to a bankrupt. 

By an express exclusion contained in Section 107(1), the 
rights of secured creditors are protected or rank ahead of 
the scheme of priorities established by that section. 

The other federal Act which represents an 
exercise of the "bankruptcy and insolvency" legislative 
power is the Bank Act. By Section 178, .t.ereates sa 
security interest for unpaid wages to a maximum of three 
months’ wages where loans by banks are secured by certain 
ty VesmOtescCUtLLY s Thus, an attempt by a province to 
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Section 178 for types of wages that were not included in 
the Bank Act definition of wages, i.e. severance pay or 
pay in lieu of notice, or to extend the security for more 
than three months, would be ineffective at least vis-a-vis 
the interest of the Section 178 securiry holder. Since 
the application of the Bank Act is limited to instances of 
realization of Section 178 security, and since there will 
rarely be circumstances where the proposed wage protection 
legislation will result in claims in excess of three 


months' wages, this legislation should be of no concern. 


Se pFOtatulcory Trusts ang b1ens 
Since the Bankruptcy Act excepts secured 


creditors from its scheme of priorities and does not apply 
to property which it is not part of the bankrupt's estate, 
the question arises: would the creation of a SC AtuC ory 
lien in favour of employees or the creation of a statutory 
trust be operative in instances of bankruptcy? 

The answer is not clear; however, it would appear 
that a “trust" will not be affected, whereas a statutory 
lien securing unpaid wage claims could be inoperative in 


instances where Section 107 of the Bankruptcy Act applies. 


iL) Statutory or Deemed Trusts 
In the John M. PT EOUD | case, the Supreme Court 


of Canada held that the trust provisions of the Mechanics’ 
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Lien Act were competent provincial legislation authorized 
by the “property and civil rights" power allocated to the 
provinces under Section 92(13) of the Constitution Act, 
1867 and were’ not in. conflict,with either the federal 
banking or bankruptcy legislation. The main issue in the 
case related to banking legislation, yet Mr. Justice 
Judson, who gave the principal majority judgment, asserted 
in the course of his reasons for judgment: "as to 
bankruptcy, a creation of the trust by Section 3(1) [of 
the Mechanic's Lien Act] does affect the amount of 
property divisible among the creditors but so does any 
other trust validly created”. 
Following this line of reasoning, the Ontario 
Court of Appeal has held that the deemed trust created by 
Section 15 of the Employment Standards Act has the effect 
of removing an employer's assets from the reach of the 
Bankruptcy Act. In summary, in In Re Phoenix Paper 
Products Limited,° the Court of Appeal held that: 
IVE Provinces can create valid trusts by 
legislation; 
Bie A “deemed" trust is enforceable in 
bankruptcy proceedings; 
Bice Section 15 of the Employment Standards Act 
creates a valid “deemed” trust for vacation 


pay, 


ice 


4. By Section 47(a) of the Bankruptcy Act, 
property held in trust does not form part of 


the property of the bankrupt; and, therefore, 


Sia Since Section 15 of the Employment Standards 


Act creates a valid “deemed” trust within 
the meaning of Section 47(a) of the 
Bankruptcy Act, the trust property is not to 
be included as part of the “property of a 


bankrupt divisible among his creditors". 


ii) Statutory Liens 


The Supreme Court of Canada has reached a 
different result in two cases where provincial legislation 
sought to give Workers' Compensation Boards' claims the 
status of “preferred creditor” by enacting a stautory 
lien. In Re Bourgault,’ the Court stated: 


“Veet t Gl 07) GL). vends .with the following words: 
notwithstanding any statutory preference to the 
contrary. The purpose of this part of the 
provision is obvious. Parliament intended to put 
all debts to a government on an equal footing; it 
therefore could not have intended to allow 
provincial statutes to confer any higher 
priority4 «alin my. opinion, this, 1s .precisely. what 
is being contended for when it is argued that, 
because the Quebec statute creates a privilege on 
a movable property effective from the date of 
registration, the Crown thereby becomes a secured 
creditor and thus escapes the effect of the 
provision which gives it only a lower priority." 


er 


A more recent decision of the Supreme Court, 
however, dispelled the Court's earlier reliance upon the 
qualifying words “notwithstanding any statutory preference 
fo, the ‘contrary. In its: decision’ in Deloitte, shaskinas 
andy Sedils (Limited, thenGourt held a provincial 
Statutory liven onefavour of ethes Workers: Compensation 
Board to be inoperative because it was in conflict with 
Section 107(1) of the Bankruptcy Act apart altogether from 
that phrase. The majority judgment, delivered by 
Wilson J. states: 


"It was not open to the claimant in bankruptcy to 
say: By virtue of the applicable provincial 
legislation I am a secured creditor within the 
meaning of the opening words of s. 107(1) of the 
Bankruptcy Act and therefore the priority 
accorded my claim under the relevant paragraph of 
s. 107(1) does not apply to me. In effect, this 
is the position adopted by the Court of Appeal 
and advanced before us by the respondent. It 
cannot be supported as a matter of statutory 
interpretation of s. 107(1) since, if the section 
were to be read in this way, it would have the 
effect of permitting the provinces to determine 
priorities on a bankruptcy, a matter within 
exclusive federal jurisdiction. 


4, (Can Phoenix iPaper pe Re lied ‘Upon? 


ObvVidcus ly) waasimilvar approach sosthat put forward 


by Madam Justice Wilson in Deloitte, Haskins and Sells 


Limited could be’ taken by the Supreme Court Vis a vis a 
StAtCULOLY CLUS te, Indeed, other Courts of “Appeal. have 


adopted that approach.'°® However, given the Supreme 
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Couct, or Canada's position as set out in Troup and its 
later statements in Dauphin Plains'', it is reasonable 

to expect that the conclusions reached by the Ontario 
Court of Appeal will be upheld. Dauphin Plains involved a 
receivership, not a bankruptcy, but in the course of the 
reasons, Mr. Justice Pigeon for the majority of Supreme 
Count stated that he found “the reasoning in Deslauriers 
wholly persuasive..." and Deslauriers involved a contest 
between a statutory trust and the application of the 
Bankruptcy Act. 

There can be no doubt that an employee could 
agree with his employer to create a trust for unpaid 
wages, and have the trust property remain outside the 
bankrupt employer's estate. Accordingly, there is every 
likelihood that a trust, along the lines of the existing 
Statutory trust provided by Section 15 of the Employment 
Standards Act, particularly if it was made part of every 
employee's contract of employment, would be operative and 
effective as a wage protection device. 

The other techniques of wage protection, namely 
the creation of an insurance fund and the establishment of 
personal liability for directors and officers of corporate 
employers, do not give rise to constitutional issues. The 
validity of a provincial wage protection fund has not been 


judicially considered. However, since provinces have a 


Sea 


clearly established authority over all aspects of 
employment, except in relation to federal undertakings, 
provincial legislatures are free to establish a fund to 
compensate employees for wage loss. Since such a fund 
would not be an attempt to disrupt priorities in 
bankruptcy but rather would only protect employees against 
the consequence of non-payment of wages, it is clear that 
the establishment of an insurance fund would not conflict 
with the present provisions of the Bankruptcy Act. 

Similarly, legislation that establishes personal 
liability for directors and officers of corporate 
employers is within the provincial legislature's 
competence. It does not interfere with the operation or 
Provisions of the Bankruptcy Act, since, in effect, such 
legislation forms a guarantee by third parties which has 
nothing to do with a bankrupt's estate. 

Accordingly, by way of summary, under the 
Constitution Act, 1867 it is open to a province to provide 
wage protection in the following ways: 

| Bs by creating an insurance fund; 

Dy, by creating personal liability for directors 

and officers of corporate employers; and 

3% by creating security for unpaid wages in the 

form: O£ a’ "deemed" trust; that would™be part 


of each employee's contract of employment. 
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Chapter Three: Notes 


Apart, of course, from the possible conflict with 
federal legislation creating other priorities 
such as CPP and U.I. trusts for employee 
contributions deducted by employers. 


Multiple Access v. McCutcheon (1983), 138 D.L.R. 
CSC) See CSACoG ole 


Deloitte, Haskins and Sells Limited v. Workers 
Compensation Board) [1965], 74° WoW Re 481) (SC. €.).. 
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Simon C. Armstrong, The Ability of the Province 


LOmecoOceCe Wages;: The eons eh onal issues, 
Appendix I p. 23 et seq. 


Datloh uns 2 laimseve ek y LOM Lid. 9C1L980) 7) 206 Dsl, 
(Estas alae ate Om Gam re 


‘ 
ans 
7s 
1». oe 
. 
6 


‘ _ 7 7 / oe 
_ : 


~% 7 tr , 
; i. 
i” mS _ - nal > dpmagtee ‘Weehait’ * ar. 


; a 
mlernr i by tel TER > on A a. 


ee | 5 


ie a we 6 74the4 . “4 an Ts ea) oe J . i rd . ae ao 


meais~iaodeg vet Sntewars mariners cauah 


ma LB aA } od i A ‘ Beal yo! 
"yoataan, Mf Pea ee 
, A wie® = 
" aed : ‘ = ; —y' 
teal GET _— 1 ec 
ey) af ® I avy 
- ; ~ 
" « 
a Syaarane? | ‘3 
7 co. 2 tA 
j } 
u ‘ 
vn 7) ") , 5 
™ A : 1 
—_ 
' 
4 aN 
. PY hk eee ; b* hevrTe 
7 reves. Lain . aresg;s 62 
és ne t= , fraggsé 
7.0 60, 979 . (oe ,OHTeE 
=, 1 YP. Ltée.) 
7 é . nce 
¥ : ; 
e~@¢%« 
. - : : . 
. : ai P 
7 é al oe it i 
overt a a ne 
_ 


® wege 


Ph Sa 


CHAPTER FOUR: 


THE: SXTENTUOF WAGE* PROTECTION 


1. Wage Protection: Insurance or Social Assistance? 


Social assistance programs are directed to 
peoples’ needs. While a “means test" may or may not be a 
feature of any specific form of social welfare or social 
assistance schemes, their rationale is the provision of a 
basic standard of living or care to people who otherwise 
could not achieve it. Insurance, on the other hand, 
whether it be “social insurance” such as O.H.1.P., or 
private insurance, seeks to spread risks and to compensate 
fOr 10ssés”. 

There seems to be little doubt that the driving 
force of any wage protection plan is the latter; that is, 
to provide compensation for a loss. Unpaid wages are 
debts owing by an employer to an employee; they are the 
employee's "accounts receivable". While a secondary 
component of a wage protection scheme may be “deterrence”, 
that is, the encouragement of wage payment, the 
fundamental goal is to replace lost property--the 
employee's earned but unpaid wages--not to ensure that 
some minimum standard of living can be maintained. Of 
course, there is a “social assistance” aspect to wage 
protection legislation, but fundamentally, it is enacted 


to prevent and to protect against property losses. 
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This categorization of wage protection as 
insurance rather than social assistance has implications 
for both of the extent of protection to be afforded by a 
wage protection program and for of who should finance it. 

As to the extent of the protection to be 
provided, five fundamental issues anise: 

le Should the protection include vacation pay, 


pension contributions, and other fringe 


benefits? 
Zia Should severance and notice pay be protected? 
ai Should there be a maximum or a minimum, or 


both, to any one claim? 


4. Should the protection extend to "gross" 
wages? 
5:3 Whose wages should be covered? 


2. Vacation Pay and other Fringe Benefits 


The first of these questions is relatively 
straightforward. Commonly, a wage package today consists 
of both a salary or hourly rate and a number of fringe 
benefits. Some, like vacation pay, are mandated by 
statute; others are simply part of the employment 
contract. In any event, as long as administrative 


problems do not outweigh the benefits of providing for 
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fringe benefits protection, they ought to be part of the 
wage protection program. 

An argument can be made that if a protection fund 
Were .torcover OHals.P., U.lc,.:and C.P.P. premiums,, <alt 
that would occur would be a transfer of funds from one 
program to another or from one government cO..anobher 4,, To 
eliminate those payments for that reason, however, would 
be to confuse the issue of protection with "who should 
pay?". There is no good reason why the contributors to 
U.I. and C.P.P. generally should subsidize Ontario wage 
earners, Or, more appropriately, those who ultimately 
provide that protection. The argument in the case of 
O.H.I.P. is less compelling in that it is an Ontario 
programme, but the same considerations apply. In any 
event, for consistency and simplicity, the payment of an 
employee's share of O.H.I.P. premiums ought to be included 
as part of the definition of “unpaid wages". 

There may be instances where some other fringe 
benefits are more in the nature of “perquisites of office" 
which do not warrant protection. Rather than decide this 
matter in the abstract, however, it should be left for a 
period of administrative experience, after which time a 
decision can be made as to the need for a specific 


definition of which fringe benefits would be protected. 
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3. Severance and Termination Pay 


A more difficult question is whether severance 


pay and pay in lieu of notice of termination ought to be 


included as 
definitions 


answer begs 


items to be protected. To look to existing 
of “wages" in related statutes to provide an 


the question. For example, "wages" under the 


Bank Act have been interpreted to exclude severance and 


termination pay, whereas Section 1(p)* of the Employment 


Standards Act as it now stands specifically includes both 


in its definition. 


The conclusion that severance pay and termination 


pay be excluded from further wage protection legislation 


is based on the following three considerations, which are 


amplified below: 


ie 


An employee's entitlement to severance pay 
and termination pay is not an absolute one, 
and the employer's obligation is not that of 
“paying a debt". 

Both severance pay and termination pay would 
Geter eligqubirlity £for*U. Pb. benefits, sana 

To include severance pay and termination pay 
as Part Of a Statutory trust for wunpard 
wages would impair the availability of 
Credrt by significantly altering the status 
quo concerning current practices by banks 


and other lenders. 
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A “severance payment" is not a payment that is an 
implied term of a contract of employment. It can only 
result from either a statute or an express provision in an 
employment agreement. Its features are that it is payable 
upon a severance of the employment relationship, usually 
initiated by the employer. It is generally computed in 
relation to years of service and is not set-off or reduced 
by an employer giving notice of termination of the 
employment relationship. It can be said to be a sort of 
"accrual of capital” in the job or perhaps a form of 
deferred receipt of benefits akin to accumulating unused 
"sick" days for which payment is made upon termination. 

Severance pay is different from other types of 
compensation, however, in that it may not be payable in 
some circumstances. For example, if an employee resigns 
voluntarily, strikes, or is terminated for cause, commonly 
he will not be entitled to severence pay whereas he would 
be entitled to be paid any unpaid wages or vacation pay. 
Furthermore, it may be contingent upon the employee being 
one of a group terminated within a specific period, as is 
the case under the Employment Standards Act. In short, it 
cannot be said to have the same "debt" character as do 
unpaid wages and fringe benefits. 

Pay in lieu of notice of termination is 


tantamount to the damages an employer must pay when an 
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employment contract is breached by the employer failing vo 
give adequate notice of the termination. It is an implied 
term of all employment contracts that they may be 
terminated by either party giving the other adequate or 
reasonable notice. What is reasonable depends upon a 
variety of factors, including the difficulty of the task, 
ease of obtaining re-employment, experience, age, 
seniority, and the like. In Ontario, the Employment 
Standards Act specifies statutory minimum notice periods 
varying with years of service.* Those notice periods 
are greater in cases of mass layoffs, presumably because 
mass layoffs throw a greater number into the same job 
market at once, thereby increasing workers’ difficulty in 
obtaining new employment. 

Pay in lieu of notice, however, is not “earned”. 
The right to receive a certain amount of notice may depend 
upon years of service, but no monetary entitlement 
arises. If the appropriate notice is given, the employee 
gets nothing. Even if an employee does not receive 
notice, obtaining alternative employment will offset an 
employer's obligation.* Thus, while pay in lieu of 
notice is a payment made by an employer, it too is not a 
debt in the same sense as earned but unpaid wages. 

That distinction alone, however, does not lead 


inexorably to the conclusion that protection should 
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not be extended to severance and termination pay. Two 
further factors influenced that decison. One was the fact 
that payments in lieu of notice and severance payments 
will now defer an individual's entitlement to U.1. 
benefits.* Of course, this detour would not 
necessarily result in a total offset. There are maximum 
benefits available under the U.I. scheme, and many 
employees earn higher weekly incomes than are provided 
thereby. On the other hand, by extending protection to 
these types of payment by means of a fund, either the 
Province or secured creditors will bear the cost which 
otherwise would, to the extent of U.I. benefits, be borne 
by the U.I. compensation fund. 

Finally, as matters presently stand, rarely do 
insolvent employers or their creditors pay termination or 
severance pay following insolvency. This situation may be 
explained by the fact that, as has been discussed, these 
payments do represent a large portion of employee unpaid 
claims in the period studied totalling $31 million as 
opposed to $6 million in lost wages and vacation pay.° 

Inclusion of these payments in any deemed trust 
was a great concern expressed during consultations with 
financial institutions, for two reasons. In the first 
place, many of the chartered banks have frequently paid 


unpaid wages and vacation pay to employees of an insolvent 
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business. However, none made it a practice to pay 
termination or severance pay when they became involved in 
an insolvency. Thus, to make severance and termination 
pay part of a legislative scheme would be a radical 
departure from existing practices, which, tiaistunns would 
likely result in a reduction in credit to labour-intensive 
business. 7 

Secondly, this tendency would be compounded by 
the uncertainty that exists as to the “quantum” of 
severance pay and termination pay that would be payable. 
Severance pay is payable only when fifty or more employees 
are terminated within a six-month period, and termination 
pay depends upon notice, the number of employees 
terminated and sometimes their length of service. In 
making allowance for the possibility of such payments 
reducing the lender's security, the uncertainty would 
likely be resolved by assuming a “worst case" scenario. 

No attempt has been made to assess the possible 
extent of reduced credit. However, it would almost 
certainly lead to a reduction in jobs. 

By contrast, providing a deemed trust that was 
limited to lost wages and fringe benefits would not likely 
cause financial institutions, at least the chartered 
banks, to change their assessments of credit worthiness. 


The practice of payment of unpaid wages is sufficiently 
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established that most banks, if not all of them, would 
view such legislation as not significantly affecting the 
Status quo. 

Of course, there would be no credit impact if 
unpaid severance pay and Pern nation Pay were insured by a 
fund rather than covered by a trust. If that were done, 
however, it could increase the claims on a fund by as much 
as eight times and would certainly increase the risk of an 
employer deliberately not giving employees notice, knowing 
that an insurance fund would provide them with wages in 
lieu. Thus, the substantial increase in the cost of the 
fund and the increased "moral hazard" that would be 
associated with it, has led to the further conclusion that 
severance pay and notice pay be excluded from either form 


of wage protection. 


4. Minimums and Maximums 

The only justification for a minimum entitlement 
to unpaid wages, given the purpose of wage protection, 
would be an administrative one. Some claims could 
conceivably cost more to deal with than their face value. 
However, no such minimum has been placed on vacation pay 
claims under the Employment Standards Act, so until some 
evidence of excessive cost of collection is demonstrated, 


a minimum or a "deductible" is not recommended. 


SA ae = 


On the other hand, a maximum is required, not 
only to create some element of certainty for creditors in 
assessing the extent to which their security may be 
affected, but also to preclude what the insurance industry 
refers to as the “moral hazard". The overall accept- 
ability and success of any proposed additional wage 
protection will depend in part upon the incidence of 
"unpaid wages” remaining at its present level. Employees 
must not be encouraged, by the presence of a fund, to 
continue working knowing that their employers cannot pay 
them. Thus, a "cap" must be placed on each employee's 
entitlement. 

The cap can be a either monetary one,’ a limit 
in terms of a period of employment,*® or both. The 
disadvantages of a monetary limit are that it may go out 
of date with inflation, and it does not allow for varying 
levels of earnings. Furthermore, when creditors assess 
the value of possible future claims, a monetary "cap" 
quickly becomes the measuring stick rather than their 
making an actual assessment of payroll costs. For those 
reasons, it is recommended that a monetary cap not be 
imposed and that a “time period” be used to provide a 
maximum limit to claims. 

This conclusion in turn raises the question: 


what time period is appropriate? Since the overriding 
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concern ought to be to ensure that only “unavoidable 
losses" are protected, the period selected ought to 
coincide with the payment after which an employee knows 
that his wages are not being paid. Thus, by way of 
example, if cash were the method of payment and payment of 
wages occurred at the end of a aay period", one “pay 
period” of protection would suffice. Often, however, a 
returned "NSF" paycheque will not occur until some time 
into a second or third pay period (but usually not later 
than that even where the pay period is weekly). 
Accordingly, it is recommended that wages and fringe 
benefits other than accrued vacation pay be protected for 
up to three pay periods, but in any event not to exceed 
two months in time. 

A question can be raised as to "fringe benefits” 
other than vacation pay being so limited, since their 
Payment by an employer may not coincide with “pay 
periods". For general ease of administration, however, 
our conclusion is that only the cost of providing up to 
“three pay periods” worth of those benefits ought to be 
protected, until actual administrative experience points 
to some other measure. Vacation pay protection ought to 


be limited to one year's entitlement. 


Oy Gross or Net Wages 


Employees customarily only receive “net” wages. 
That is, their employer will have made deductions for 
income tax, U.I., C.P.P., Workers’ Compensation and 
possibily O.H.I.P. and other premiums. Why insure or 
secure more than the "net" amount owing? 

In the first place, the deductions are “wages” 
which otherwise are payable to the employee, and Dauphin 
Plains suggests that “wages" should not be defined in such 
a way as to exclude the portion of wages attributable to 
federal government deductions, C.P.P., U.I. and income 
tax. Second, as mentioned above, it is a disguised way of 
shifting the burden of the loss. Finally, such an attempt 
might be subverted simply by the federal government 
changing its current law or policy toward an employer's 
"nHOLLOnal = deducttons for Ch PoP. Uf ane Income cax. 

ti the "result, the conclusion is that ce: eri 
envisaged by these recommendations should extend to gross 
wages and the wage insurance fund should pay claims for 
gross wages, making and forwarding the same deductions as 
would the insolvent employer, which is the practice 


followed in Manitoba. 


6. Whose Wages Should Be Protected? 


One final “consideration is who ought to be 


entitled to protection? At the present time the 
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Employment Standards Act affords protection to all 


"employees" as defined by Section l(c) of that Act. 


Section l(c) provides as follows: 


Sat Gc) 


(1) 


(11) 


(111) 


"employee" includes a person who, 


performs any work for or supplies any 
services to an employer for wages, 


does homework for an employer, or 


receives any instruction or training in 
the activity, business, work, trade, 
occupation or profession of the 
employer, 


and includes a person who was an employee. 


There is no obvious reason why that definition ought to be 


modified. Accordingly, it is recommended that the 


additional proposed protection given to the same persons 


as it is at present, namely, “employees” as defined by the 


Employment Standards Act. 


Std Ae 


Chapvcerehour. Notes 


See P.C. Weiler, Protecting the Worker from 


Disability: Challenge for the Eighties, Ontario 
Ministry ot Labour, April’ 1983, p. 74 tr eto 


discussion of these two social program models. 


Section l(p) of the Employment Standards Act 
defines “wages” as follows: 


S el Gp) "wages" means any monetary remuneration 
payable by an employer to an employee 
under the terms of a contract of 
employment, oral or written, express or 
implied, any payment to be made by an 
employer to an employee under this Act, 
and any allowances for room or board as 
prescribed in the regulations or under 
an agreement or arrangement therefor 
but does not include, 


(i) tips and other gratuities, 


(11) any sums paid as gifts or bonuses 
that are dependent on the discre- 
tion of the employer and are not 
related to hours, production or 
efficiency, 


(111) travelling allowances or expenses, 


(iv) contributions made by an employer 
to a fund, plan or arrangement to 
which Part X of this Act applies; 


Maureen Kenny, Present Wage Protection In 
Ontario, Appendix III. 


Except perhaps to the extent of the minimums 
required under the Employment Standards Act since 
there 1S no concept of “mitigation of damages" 
under that Act. 


S.O.R./85-288 under the Unemployment Insurance 
Act, Supra. 


ard Ge 


See C. Swoveland, Statistical Analysis of Wage 
Claims Arising From Ontario Bankruptcies, 


Receiverships and Other Insolvencies, Appendix 
DV cos Dm Vide. 


e.g. $500 as is provided by Section 107(1) of the 
Bankruptcy Act. 


e.g. up to three months" wages as provided by 
s. 178 of the Bank Act. 
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CHAPTER FIVE -—- THE SUGGESTED APPROACH 


During the course of this Inquiry it became 
apparent that there were only three practical ways in 
which wage protection could be achieved: 

12 requiring personal guarantees from employers 
including directors and officers of 
corporate employers; 

2k providing security for the debt of unpaid 
wages; and 

an insuring against the loss through a wage 
insurance fund. 

Some provinces require an employer to post a 
bond,’ but this alternative is seriously flawed. Posting 
cash would be prohibitive to many and the cost of posting 
a bond to a thinly-capitalized employer would frustrate 
its purpose. These employers, the very ones with a risk 
of insolvency, would not comply, and enforcement would 
become both costly and difficult to achieve. Finally, in 
those situations where there was no compliance with the 
legislation, as in the case of compulsory automobile 
insurance, a sort of “unsatisfied judgment fund" would be 
necessary. By this result, bonding becomes little more 
than an employer-paid insurance scheme plus a fund, 


coupled with a costly structure of enforcement. 


A Mao 


Furthermore, it became apparent that no single 
technique or form of wage protection would be appropriate; 
rather, the most desirable approach would be one that 
combined all three. 

Each of the three above-mentioned techniques is 
used in some way in Ontario sepals | Therefore, to provide 
the comprehensive protection that is required would amount 
to no more than an extension and more complete application 
of each in such a way that each one would offset the 


disadvantages and untoward effects of the others. 


1. Employers’, Directors’ and Officers’ Liability 


The theory of employers‘ personal liability for 
unpaid wages is based on the notion that employers must be 
seen as the party at fault in business failures. In the 
case of corporate employers, the officers and directors 
must shoulder that responsibility. Therefore, so the 
theory goes, if they so manage their businesses that wages 
are left “unpaid”, they should be responsible personally. 

The concept is not new. Not only is civil 
liability established by the Employment Standards Act but 
the directors of an employer company can be made 
Criminally responsible as well.* Other statutes such as 
the Pension Benefits Act also include liability for 


officers of corporate employers. Similar provisions are 
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found in both the Ontario and Federal Business 
Corporations Acts.~ 

For some unexplained reason, perhaps so as not to 
deter entrepreneurial activity, it would seem that these 
provisions have been enforced only sporadically. Yet, if 
liability were perceived as a Nor emnne dace threat, these 
provisions ought to result either in a reduction of the 
incidence of unpaid wages or in directors and officers 
purchasing liability insurance to cover that risk. 

What is required is a reformation and consolida- 
tion of directors’ and officers' liability under the 
Employment Standards Act, and a modification of the 
existing procedures to: 

dhe make officers as well as directors 
unconditionally liable for unpaid wages of 
corporate employers; 

Ps permit "class actions" by the Director of 
Employment Standards who would be subrogated 
to the rights of employees paid from the 
fund described below; 

on make the recovery "penal", in that 150% of 
the wage claim would be recovered, both to 
defray the costs of the fund and to deter 
non-payment; 

4. permit the amount that could be claimed by 


the Director to be unlimited; 


SU aS gale. 


5S permit “proof" to be made by the filing of 
the Employment Standards Officer's audit 
statement and order; 

6. permit the order to act as a certificate of 

pending is coes cen: 

The either utilize the existing speedy 

arbitration procedures of the Labour 
Relations Act or create a similar procedure 
under the Employment Standards Act to reduce 
the claim to judgment, which would then be 
enforceable as a judgment of the Supreme 
Court of sOntario. 

One must be certain, however, that this remedy 
would not be abused. Accordingly, since a fund would 
exist, it ought not be available to creditors or to 
employees; rather, it should be available only to the 
Director of Employment Standards. In other words, the 
availability of this course of action ought to remain 
strictly within the contromotathe Ministry of Labour: 

The inadequacies of this remedy are obvious. If 
the business is insolvent and the owners, directors or 
officers are insolvent, the “unpaid” wages will remain 
unpaid. While no attempt has been made to quantify this 
aspect of the matter, there is no doubt that such is often 


the case. As well, an action against officers, directors 
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and others, will not result in a timely payment. As will 
be discussed more fully, to remedy those shortcomings, a 
fund is required. On the other hand, potential personal 
liability ought to exist to help ensure that employers do 
not use non-payment of wages to finance an insolvent 
business's continued operation because a fund exists that 


will compensate employees for unpaid wages. 


2. Security For Unpaid Wages 


Unpaid vacation pay is presently secured by means 
of a statutory or deemed trust, under Section 15 of the 


Employment Standards Act which provides as follows: 
15. Every employer shall be deemed to hold 


vacation pay accruing due to an employee in trust 
for the employee whether or not the amount 
therefor has in fact been kept separate and apart 
by the employer and the vacation pay becomes a 
lien and charge upon the assets of the employer 
that in the ordinary course of business would be 
entered into the books of account whether so 
entered or not. 

The trust, however, may not displace pre- 
existing security interests. It will only attach to an 
employer's unencumbered assets at the time the vacation 
Day accrues. Thus simpily ‘to faddi"unpaid wages™=to 
Section 15 would not be effective since most assets would 
have become encumbered before unpaid wages arise. To be 


effective, the trust would need to be a deemed “security 


deposit" created at the time that an employee first begins 
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employment. In this way, most employees will be 
adequately protected, since customarily a security on 
non-fixed assets "floats" and does not crystallize until 
the creditor holding the security seeks to realize upon 
it. Accordingly, the deemed trust commencing at the 
beginning of each employment relationship as>.ap-Somty of 
security deposit largely ought to overcome this problem of 
a competing pre-existing security. 

As well, to make it clear that the “deposit” was 
to provide a form of security for employees, the statutory 
language used should deem the trust to be a term of every 
employment relationship. And, to overcome the problem of 
multiple corporate ownership where a business's assets are 
held separately or the employer is an assetless provider 
of employees, a provision may be necessary incorporating a 
“user of an employment services", as well as the Income 
Tax Act "related company” provision, into the definition 


of an “employer”. 


Impact On The Availability of Credit 


It is not likely that such a security technique 
would significantly affect the availability of credit or 
alter credit-granting practices, except perhaps where 
loans are secured by a charge or mortgage on the fixed 
assets. The factors which point to this conclusion are as 
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There is no evidence that the existence of 
the present vacation pay trust has affected 
credit, and the amounts involved in that 
trust can be as significant as the amount 
of unpaid wages. 

There is no evidence that credit to 
construction companies has been impaired by 
the existence of the statutory trust and 
lien contained in the Construction Lien Act. 
Lending institutions acknowledge that their 
lending practices in British Columbia were 
not altered by the enactment of a 
superpriority for wages in that province. 
Frequently, the chartered banks now pay 
wage arrears, and some do so with regard to 
unpaid vacation pay. Those banks who do so 
would not be adversely affected by the 
creation of a "trust" to secure wage 
payments. 

The garment industry, which is a classic 
example of a high labour-content industry 
which might be potentially affected, has 


urged that a "Superpriority" be enacted. 


it seems clear that the creation of a trust to 


Operate as a security deposit to secure wage payments is 


unlikely to affect adversely the granting of credit. 
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A subsidiary question was considered, namely, 
whether the trust should attach to all assets, both fixed 
and movable, or to non-fixed assets only. Concern was 
expressed that security in the form of a mortgage on plant 
and fixed machinery was often Haken by lenders who, unlike 
the chartered banks, had no continuing relationship with 
the borrower, and were not organized generally to assess 
the extent of a business's prior commitments other than 
through the registry system. It was frequently noted that 
a mortgagee essentially relies on the value of the realty 
as security and develops the interest rate charged on that 
premise. 

While no evidence exists that the trust for 
vacation pay has affected lending practices where the 
lender is taking back realty as security, one would not 
expect any, since the accrual of vacation pay has an 
annual limitation and such loans are usually for much 
longer than a year, and rarely would enforcement take 
place within the first year of the loan. In any event, 
the conclusion reached is that the trust for unpaid wages 
be subordinate to and displaced by any security interest 
in the "fixed assets" of the employer and that the trust 
for vacation pay be amended as well to not apply to “fixed 
assehsag 

The establishment of such a security deposit 


trustswould shige? they busdeny initially tosthose secured 


=o = 


creditors whose security is in the form of non-fixed 
assets. This in turn gives rise to the question of which 
of several such creditors would bear the loss. Presumably, 
the same rules that are now applied in cases of the 
vacation pay trust would apply, so that the loss would be 
borne rateably on the basis of each creditor's unpaid 


debt.* 


How Effective Would Such a Trust Be? 

Obviously, such a trust will not provide an 
effective remedy where there are insufficient non-fixed 
assets. The study carried out indicates that some 
insolvent employers are in that situation.*® Second, 
timely wage payment is not ensured by the enactment of a 
trust provision. These shortcomings can only be overcome 


by the establishment of a fund. 


3f A Wage Fund 


A wage fund would solve the problems of timely 
payments and the problem of inadequate assets, but could 
be expensive, particularly if it were to cause unpaid 
wages claims to increase significantly beyond the level 
existing in 1982-3. 

There seems little doubt that those creditors 


who are now in the practice of funding an employer to 
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enable wages to be paid would not be so inclined if a fund 
existed and if the cost of unpaid wages could be passed on 
in that way. As well, employers and employees would seek 
to keep a business going in the knowledge that a fund 
existed which would see wages paid. Thatsthissmighe 
happen is evidenced by the experience in jurisdictions 
where funds exist.’ 

Accordingly, in order to keep the incidence of 
unpaid wages at about its current level it is necessary 
both that the lending institutions continue in their past 
practices and that employers not seek to finance their 
insolvent businesses by not paying wages when they become 
due. 

To achieve those objectives, the existence of a 
trust for unpaid wages is imperative. Additionally, the 
incidence of unpaid wages will be materially lessened if a 
penalty factor is attached. The penalty could be justi- 
fied in terms of offsetting the costs of administration. 
It is therefore recommended that the penalty be secured by 
the trust, to the extent of 50% of the wages outstanding, 
and that it also be enforceable against employers, 
directors and officers of corporate employers. 

Finally, speed of payment will not automatically 
result from the establishment of a fund. If the. incidence 


of unpaid wages can be kept to its present proportions, 
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however, that result can be achieved in two ways. The 
first would be through simple agency arrangements with 
licensed trustees. The second is to have the remainder of 
the claims dispensed through the existing machinery of the 
Employment Standards Branch. That proposal, however, 
leads to the further question: what would the administra- 
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Administrative Costs 

The cost of administration of a fund will not be 
insignificant. The Criminal Injuries Compensation Board 
administered awards of approximately $3,000,000 in 1983 
and its administration costs were approximately 20% of 
thaw tigure. U-f.C., costs are’ Ss of the amounts 
administered by it and the Workers' Compensation Board's 
costs of administration are approximately 14% of their 
total revenues. 

It is estimated that the establishment of a fund 
will likely require the addition of thirty new personnel 
fOrthne Ministry Of Labour . 

Accordingly, an overall net cost of approxi- 
mately 10% of the monies administered corresponds 
favourably “with the cost of administering funds such’ as 
the Unemployment Insurance Commission and is what should 


be anticipated. 
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How much of this administrative expense will be 
recovered as a result of the 50% penalty and by way of 
civil suit against owners, directors and officers is 
difficult to assess and the initial study did not seek to 
quantify it. Obviously, in the case of most defunct 
businesses there will be no recovery and in most cases 
where there are assets, presumably wage arrears will not 
be permitted by those creditors or employers who risk 


being assessed the penalty. 


Who Should Pay For The Fund? 


There are several possibilities as to who should 
directly bear the cost of the fund: 

1) employees; 

11) employers; 

iy) Se Credi tors; 

iv) the "public" through the Consolidated 

Revenue Fund (C.R.F.); or 
v) some combination of the above. 


® the cost of the wage insurance 


In Manitoba,’ 
fund as, borne by the CiR-F. “In Ontario, at present, the 
cost of vacation pay enforcement is borner by the: Cen =r, 
but the cost of unpaid vacation pay is borne by the 


secured creditors whose security is displaced by the trust 


fOr vacation pay created by Section 15. “Similarly, under 
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the Bank Act, Section 178, the security holder bears the 
cost of unpaid wages at least to the extent that he is 
left with insufficient security to cover both the loan and 
unpaid wage claims. 

The size of the fund, being relatively small, 
makes any sort of advance premium collection either from 
employers or employees not worth the cost of collection. 
For example, the cost of administering a premium collec- 
tion scheme by the Workers‘ Compensation Board has been 
estimated at $1/4 million. As well, concern has been 
expressed over the imposition of another "payroll tax" 
which such a premium would constitute if paid by 
employers. The commonly held view is that the appearance 
of such a tax alone would be harmful to investment and 
entrepreneurial activity, beyond the extent of its actual 
impact. 

For those reasons, it is recommended that 
neither an employer-financed nor an employee-financed fund 
be established. Rather, the fund would seem to be most 
appropriately financed from Consolidated Revenue, offset, 
if desired, by an increase in personal property security 
registration fees. 

The present level of personal property security 
registrations in Ontario is estimated to be approximately 


iS militon annually. This includes all registrations, 
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not simply those associated with business loans. If the 
annual cost of a fund was between $10,000,000 and 
$15,000,000, an increase in the fee from $4.25 to $15.00 
would cover its cost, assuming that such registrations are 


relatively inelastic. 
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Chapter Five: Notes 
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c.f. National Bank of Canada v. Director of 
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under the Personal Property Security Act could 
not be construed to permit the parties to 
CONtract Out of the Erust provisions of the 


Employment Standards Act. 
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CHAPTER SIX: RECOMMENDATIONS 


As indicated, it has been concluded that 
additional wage protection is required and that the 
Province of Ontario is constitutionally capable of 
providing it in each of the three ways discussed: by 
creating a trust; by establishing a fund; and by creating 
personal liability for employers, and for senior officers 
and directors of corporate employers. The general 
contours of each have been set out in the preceding 


chapter. More detailed recommendations follow. 


The Extent of Protection 
1. Definition of “Unpaid Wages” 

To accommodate the conclusion that “unpaid wages" 
should not include severance pay and notice pay for the 
purposes of the security deposit, of the fund, and of 
enhanced employers’ and directors’ liability, a new 
additional definition will be required for the Employment 
Standards Act for the purposes of the trust and the 
insurance fund. It should follow the present definition, 
but exclude notice and severance pay. As well, this new 
definition should expressly include vacation pay, holiday 
Pay and such fringe benefits as may be specified by 


Regulation. 
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2. Definition of Fringe Benefits 


Because evaluation of fringe benefits may become 
administratively difficult, it should be done by 
Regulation to permit amendment as experience is gained. 

There ought to be a provision identifying fringe 
benefits by name, so that categories and types can be 
listed. As an alternative, the Regulation should permit 
the Director of Employment Standards to set a percentage 
of wages to be paid in lieu of proof or calculation of 
actual fringe benefit losses. 

Furthermore, there ought to be a power in the 
Director to establish different maximum periods for 


payment of fringe benefits as experience dictates. 


eRe There is no reason why all employees, as defined 
by the Employment Standards Act, should not be covered. 
Accordingly, no amendment to the definition of “employee” 


is recommended. 


Statutory Trust and Lien For Unpaid Wages and Vacation Pay 


4. As indicated above, a concern was expressed that 
security on fixed assets should not be affected by any 
"deemed" trust. Accordingly, it is recommended that an 
exception be drafted for Section 15 of the Employment 
Standards Act, excepting any fixed security interest 


attaching to fixed assets. 
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aie At the same time, a new section should be added, 
creating a security deposit equal to 150% of an employee's 
last three pay periods of unpaid wages, to come into 


effect upon the commencement of employment. 


65 The language of this new provision ought to 
closely follow the language of the present Section 15, 
which creates the vacation pay trust, since Phoenix Paper 
has given judicial approval to that statutory form, and as 
well to deem the trust to be a term of every employee's 


contract of employment. 


The Fund 

es A fund should be established to compensate 
employees for unpaid wages; its operation ought not be 
limited by an artificial definition of insolvency or 
bankruptcy. It should extend to all instances of “unpaid 


wages". 


Se The administration of the fund ought to be 
Carried out by the Ministry of Labour, through the 


Director of Employment Standards. 


9. Where a Receiver and Trustee is appointed, the 


payments should be made through that medium and the 


Sse Gge es 


Ministry ought to establish a system for licencing 
Trustees, so that payments can be made directly without 
the need for prior verification of claims. In other 
words, a licenced Trustee ought to be able to call upon 


the Fund to underwrite an existing payroll. 


LOx Where no Trustee or Receiver has been appointed, 
claims should be directly administered by Employment 
Standards Branch personnel, which will require 
verification, and deduction of appropriate amounts for 


CPPF ULC Aeincomemhax netG. 


shel Where the Fund is required to extend payments, it 
should become subrogated to recover those amounts plus an 


amount to cover the expense of handling the claim. 


Officers', Directors' and Employers’ Liability 
Ze The Ministry ought to become subrogated for all 


monies paid plus 50%, against any employer, including 
trustees of trusts and directors and officers of corporate 


employers. 


13s To facilitate recovery of unpaid wages, an 
employer's personal property (including realty), should 
become automatically impressed with a statutory trust upon 


judgment being filed in the Supreme Court of Ontario. 


ee i ee 


14’; To prevent undue harm being caused to bona fide 
purchasers for value without notice, this trust shall be 
deemed to exist for a short period of time, say 90 days, 
within which period the Ministry would have to decide 


whether or not to seek recovery by realizing upon it. 


St To assist in this process, a summary procedure 
should be devised, permitting proof of such “unpaid wages" 
primasfacie, by simply filing an officers report, and 
either utilizing the existing summary arbitration 
procedure provided by Section 45 of the Labour Relations 
Act for the hearing and decision, or by amending the 


existing provisions of the Employment Standards Act to 


achieve a similar result. 


Industrial Standards Act 

iG.. As a supplementary matter, the Industrial 
Standards Act should be amended to permit the 
establishment of an industry-wide vacation pay trust fund 


to be administered by the industry's Advisory Committee. 


Payment of The Fund 
apes The Fund ought to be funded either by the 


Consolidated Revenue Fund or by increasing registration 
fees on security registrations under the Personal Property 


SecuriLy ACL, OL a combination, of both. 
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APPENDIX I 


THE ABILITY OF THE PROVINCE TO 


PROTECT WAGES: THE CONSTITUTIONAL ISSUES 


Simon C. Armstrong 


THE -ABILITY OF TRE PROVINCE TO 


PROTECT WAGES: THE CONSTITUTIONAL ISSUES 
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Pe re Constitutional Framework ses ¥aoerhr. 25.3 
an Bankruptcy and Insolvency 
2 The Federal Banking Power 


III. Legislation Protecting Wage Earners 


rn Ontario Bless. VS. BEER ESAS, SYRSEPS, 


IV. Statutory Claims to Protect Wage Earners 
ile Liens 


(i) Non-Bankruptcy 
(ii) Bankruptcy 
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(2) 
I. INTRODUCTION 


The purpose of this appendix is to consider the 
constitutional capacity of the Legislature of Ontario to 
protect employees' wages in the event that their employer 
becomes insolvent or bankrupt. The ability of the 
province to protect wages by means of a statutory 
claim--that is, by means of a lien or trust--and through 
the establishment of a wage protection fund is examined. 

After a general discussion of the constitutional 
framework in section II, and a review of the legislation 
in section III, section IV examines statutory claims. 
Since the effectiveness of such claims apparently depends 
on whether the claim is made by way of a lien or a trust, 
and whether it arises inside or outside of bankruptcy, a 
two-by-two categorization is employed. Thus, liens in 
non-bankruptcy and bankruptcy are discussed first, 
followed by trusts in non-bankruptcy and bankruptcy. The 
Supreme Court of Canada has specifically considered the 
position of liens in non-bankruptcy and bankruptcy, and 
the position of statutory trusts in receivership. As for 
statutory trusts in bankruptcy, there are two divergent 
lines of provincial court decisions, and these are 
considered in light of the 1983 decision of the Ontario 
Court of Appeal in Re Phoenix Paper Products Ltd. 

The ability of the province to establish a wage 
protection fund is considered in section V. The 
conclusions that may be drawn from the discussion are 
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II. THE CONSTITUTIONAL FRAMEWORK 
Ne Bankruptcy and Insolvency 

The Constitution Act, 1867 is the source of 
authority to legislate concerning the protection of 
wages. Under section 91(21), the Parliament of Canada is 
granted express authority to make laws in relation to 
“bankruptcy and insolvency". Section 92(13) of the Act 
gives the province the authority to regulate "property and 
Civil rights", including matters relating to employment 
and employees. To date, the federal government has only 
legislated in the area of bankruptcy by means of the 
Bankruptcy Act.’ However, the provinces have exercised 
their power under section 92(13) and have legislated with 
respect to receiverships and less formal insolvencies. 

In spite of the fact that legislation in the area 
of bankruptcy and insolvency is currently divided between 
the federal and provincial governments, the ability of the 
latter to protect wage earners is restricted by the 
"bankruptcy and insolvency" power because of certain 
doctrines of constitutional interpretation. Firstly, the 
"exclusiveness" doctrine, which the courts have derived 
from the opening words of sections 91 and 92 of the 
Constitution yACt welt6 jen chO lds etha wie laste ot subsgectse am 
each section is exclusive to Parliament or the provincial 
Legis lature. a0, whachisist js assigned ~~ Lhuse, a.pantaucular 
"matter" can come within the class of subjects in only one 


section, and even if Parliament or a legislature fails to 


legislate to the full) limit, of 1ts power, ‘the powersoreune 
other level of government is not thereby augmented. ” 
Moreover, it should be noted that because Parliament does 
not give up legislative power simply by not exercising it 
fo 1tsi full limit, 1t maintains the right tosenagcr 
legislation to provide that in the event of insolvency or 
bankruptcy, creditors shall recover as specified in 
federal law, and in no other manner. In such legislation, 
Parliament would be fully entitled not to recognize 
provincially created trusts or security interests for 
insolvency purposes.” 

On the other hand, the exclusiveness of the two 
lists does not mean that similar laws may not be enacted 
by both levels of government. Such laws may be enacted, 
not because the classes of subjects in section 91 and 92 
overlap, but because they have a "double aspect”, or “two 
matters". This “double aspect" doctrine acknowledges that 
some kind of laws have both a federal and provincial 
"matter", and are, therefore, capable of being validly 
enacted by both the federal and provincial governments.“ 

It should be noted that the doctrine of “federal 
paramountcy” constrains the ability of the provinces to 
protect wage earners. This doctrine holds that provincial 
laws which are valid under a provincial head of 


power —--Nere tie Sproperty and Civils rights” powero-are 


nonetheless inoperative and of no effect to the extent 
that they conflict with a valid federal law. However, 
this doctrine likely does not have such a broad 
application as it was traditionally thought to have 
because the Supreme Court of Canada has recently 
restricted the meaning of the term "conflict" to "actual 
conflict" in the sense that "compliance with one [statute] 
is defiance of the other”. In Multiple Access v. 
McCutcheon, the Court held that "mere duplication without 
acta Contilict or, contradiction) issnot sufficient, to 
invoke the doctrine of paramountcy and render otherwise 
Valid, provincial legislation inoperative.“° 

Accordingly, it can be said that, in general, the Supreme 
Court would be very restrained in giving preclusive effect 
to section 91(21) should a provincial attempt to protect 
wage earners come before it. This is not to See that a 
province could expressly provide a scheme of priorities in 
bankruptcy different from those established by the 
Bankruptcy Act, or establish an alternative bankruptcy 
regime with more liberal provisions for wage earners.° 
However, as we shall see, provincial legislation directed 
at matters within provincial competence may be given 
eftiece, isubjech to she. possibility sof sconfilact-with 
federal legislation, despite the intervention of 


bankruptcy. 


25 The Federal Banking Power 


Section 91(15) of the Constitution Act) aleG/7 
which assigns legislative authority to Parliament in 
relation to “banking, incorporation of banks, and the 
issue of paper money", adds a further constitutional 
dimension to the question of the ability of a province to 
provide effective protection to wage earners. For present 
purposes, it is sufficient to note that.although the 
assignment of legislative authority over “banking” to 
Parliament renders unconstitutional any provincial statute 
that can be characterized as in reality a law regulating 
banks, banks are not immune from generally applicable 
provincial legislation that does not conflict with federal 
law. Where there is conflict, however, the provincial law 
is rendered inoperative by virtue of the doctrine of 
federal paramountcy. In practice, it would seem unlikely 
that a provincial wage protection statute would be 
characterized by the courts as legislation in relation to 
"banking", so the fundamental issue here, as in the 
context of bankruptcy and insolvency, is whether a 


COnimiit CUmcanebewsald to existe 


III. LEGISLATION PROTECTING WAGE EARNERS IN ONTARIO 

At the present time, there are certain statutes 
that attempt to protect the entitlements of Ontario 
employees in cases of business failure. In bankruptcies, 
section 107(1)(d) of the Bankruptcy Act alters what would 
otherwise be an equal distribution to unsecured creditors, 
and accords “wages ... for services rendered during three 
months next preceding the bankruptcy to the extent of five 
hundrededollars)...% Sanv unsecured, but -preterred status 
fourth in line behind the secured claims of creditors, 
such as banks. This provision has been held to apply only 


to unpaid wages, and not to severance or termination 


8 


pay. 


In receiverships, section 14 of the Ontario 


Employment Standards Act’ confers first preferred status 
to wages up to $2,000 per employee behind all secured 


creditors, but ahead of unsecured and general creditors: 


Notwithstanding the provisions of any other 
Act and except upon a distribution made by a 
trustee under the Bankruptcy Act (Canada), 
wages shall have priority to the claims or 
rights and be: pard in priorrty to the claims 
Omiohtrs sane luding Ghesclarms, ono ghts of 
the Grown, of all preferred, ordinary or 
general creditors of the employer to the 
extent of $2,000 for each employee. 


"Wages" is defined in section 1(p) of the Act so as to 


include severance and termination pay. It should be noted 


that section 14 respects constitutional limitations, and 
that’ the praority does not purport Covapply teveases 70. 
bankruptcy. It appears to be settled law that section 14 
does not create a lien in favour of unpaid employees, and 
that a priority over all “preferred, ordinary or general 
creditors" does not afford them priority over secured 
eredivors. = 

In both bankruptcy and insolvency situations, 
vacation pay receives a different and superior protection 
than wages, termination or severance pay. Section 15 of 
the Employment Standards Act deems vacation pay that is 
owed to an employee to be held in trust: 

Every employer shall be deemed to hold 

vacation pay accruing due to an employee in 

trust for the employee whether or not the 

amount therefor has in fact been kept 

separate and apart by the employer and the 

vacation pay becomes a lien and charge upon 

the assets of the employer that in the 

ordinary course of business would be entered 

in books of account whether so entered or 

not: 
This trust has been held to be valid by the High Court of 
Ontario in Re Diary Maid Chocolates Ltd. and Re Alduco 


MechanicalsContractors Ltd. ,“and by the Ontario Court. of 
Appeal in Re Phoenix Paper Products Ltd. on the ground 
that vacation pay was not part of the bankrupt employer's 
estate by virtue of section 47(a) of the Bankruptcy, AcE, 


and thus was not subject to the scheme of distribution 


prescribed in section 107(1). These cases are discussed 
in detail below. 

Apart from the Employment Standards Act, there 
are other Ontario statutes of a more limited scope which 
protect wage earners in specific settings or occupations 
by creating a lien for unpaid wages. The most significant 
of these is the Mechanics' Lien Act,'’ which also uses 
the trust idevice..«This trust'was held to be 
constitutionally valid by the Supreme Court of Canada in 
John M.M. Troup Ltd. et al. v. Royal Bank of Canada.'’ 

It should also be noted that in some bankruptcy 
and ‘receivership situations, the federal Bank Act’ * 
comes into play. If a bank has extended a loan to a 
debtor company, as provided in sections 178 and 179 of the 
Act, wages earned in the three months preceding the 
business closure are accorded a_.secured een, along with 


the bank's own claim. 
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IV. STATUTORY CLAIMS TO PROTECT WAGE EARNERS 

There have been various attempts by provincial 
legislatures to enact statutory claims to improve the 
position of wage earners vis-a-vis other creditors. The 
validity of such claims depends on whether the claim is 
being made by way of a lien or a trust, and whether the 
claim arises inside or outside of bankruptcy. For 
analytical purposes, it is, therefore, desirable to divide 
the topic into a two-by-two categorization: liens -- in 
non-bankruptcy and bankruptcy; and trusts -- in 
non-bankruptcy and bankruptcy. 

It is natural to distinguish between liens and 
trusts because they are very different ways of creating a 
priority, and thus give rise to dissimilar issues and 
problems, as discussed below. The bankruptcy/non- 
bankruptcy distinction is important because ne Supreme 
Court of Canada has indicated that it will treat at least 
some statutory liens differently depending on whether the 
claim arises inside or outside of bankruptcy. The 
distinction is founded upon section 107(1) of the 
Bankruptcy Act, which has been interpreted to reduce 
statutory liens to the status of preferred claims. The 
Supreme Court has not yet considered whether section 


107(1) reduces statutory trusts to the same status, and 


there are conflicting decisions from the lower courts on 
this? issue, 

The two-by-two categorization will be employed to 
elucidate the approach that the courts have taken in each 
area. We will examine liens and trusts -- in 
non-bankruptcy and bankruptcy -- paying particular 
attention to the cases that have come before the Supreme 
COUrEROL Canaganeo date, 

1. Liens 

(i) Non-Bankruptcy 

At common law, a lien was the right that one 
person had to retain that which was in his or her 
possession but which belonged to another until the latter 
Satistiedsiis or her obligations to the tomer. eine 
essence of a common law lien was possession. It typically 
arose in contractual situations, but could also arise in 
non-contractual ones. Legal title did not pass upon the 
lien coming into existence, and no power of sale 
accompanied it. 

In addition, liens have been created by statute 
for various purposes.'*® A comparison of these statutes 
LeveaUSmUhat there 1S nO Uniformity in thes sratucony 
language creating these liens'*®; that they may or may 
not be vassagned a priority position vis-a-vis the claims 
of other creditors'’; and that they may apply to land, 


Or tovother assets, including chattel preperty. — 


Gr = 


There is no doubt that as a matter of 
constitutional law, the provincial government can create 
liens by statute that will be effective in non-bankruptcy 
Situations. However, the priority position of these liens 
vis-a-vis other creditors seems to be dependent on the 
language of the statute creating the lien. The Supreme 
Court of Canada considered a statutory lien for unpaid 
Wages in the case of Board of Industrial Relations v. Avco 
Financial Services Realty Limited.'*® In this case, 
prior to any claim arising for wages, an employer and his 
wife granted two mortgages on their house. After default 
in payment, the house was sold pursuant to a judicial 
order. The Supreme Court was required to determine the 
respective priorities among claims to the proceeds of sale 
made by two mortgagees, and the Board of Industrial 
Relations on behalf of the unpaid employees. The Court 
held that the claims of the mortgagees had priority over 
the lien created by section 5A of the British Columbia 
Payment of Wages Act,’° which was in the following terms: 

(1) Notwithstanding any other Act, the 
amount of wages set forth in a certificate 

issued under section 5 constitutes a lien 

and charge in favour of the Board payable in 

Priority over any other claim?or=right} 


including those of *the Crown in’ right io£f the 
Province, and without limiting the 


Sees 


generality of the foregoing, such priority 
shall extend over every assignment, 
including an assignment of book debts, 
whether absolute or otherwise, every 
mortgage of real or personal property, and 
every debenture. 


(2) A certificate issued under section 
5 shall constitute a lien and charge under 
subsection (1) from the date wages were 
earned, and shall extend to all moneys due 
from any source to the employer named in the 
certificate, including moneys due or 
accruang due hrom-anyscontract,. aecount 
receivable, and insurance claim. 


C3), Subsectrvon. CL) and (2) eshalleappiy 
to every certification issued under section 
5, whether issued before or after this 
section comes into force. 
In response to the Board's submission that the lien 
created by section 5A applied to any property in which the 
employer had an interest, and that it prevailed over all 
rights in such property acquired by third parties at any 
time, Mr. Justice Martland held that the language of the 
section was not sufficiently specific to allow the 
Statutory lien to have priority over rights in property, 
such as the two mortgages, that had been acquired prior to 
the time the lien came into existence: 
The property to which a section 5A lien 
attaches is not defined or identified. 
IRBEDCe aADSCNCeL OLA de SDECIELeeStacuLory, 
provasion to. that effect, in my,view it 
should not be construed in a manner 
which could deprive third parties of 
their pre-existing property rights.?’' 


the, Court distinguished a section SA, lien, which wacsrnor 


limeted an 1ts. scope, from -a lien, such as under the 


aS ee 


British Columbia Workers' Compensation Act, that is 
statutorily confined to property used in, or in connection 
with, or produced by, the industry with respect to which 
the employer is assessed.’’ 

(ii) Bankruptcy 

The priority position of a statutory lien in the 
context of bankruptcy was considered by the Supreme Court 
of Canada in the case of Re Bourgault.** In this case, 
a motion was brought by a trustee in bankruptcy for the 
cancellation of a privilege registered against the 
bankrupt's estate by the Province of Quebec under section 
30,0f the Retail Sales Tax Act. , | This section provides: 

30. Every sum due to the Crown [in right 

of Quebec] under this Act shall constitute a 

privileged debt ranking immediately after 

Law*+GOSts. 
The trustee claimed that the debt to the province for 
sales tax was merely a preferred debt under section 
107(1)(j) of the Bankruptcy Act, which states: 

107(1) Subject to the rights of secured 
creditors, the proceeds realized from the 


property of a bankrupt shall be applied in a 
DEIOLity Ofspayment as. follows: 


(jo claims, of .the Crown not. previously 
mentioned in this section, in right of 
Canada or of any province, pari passu 
notwithstanding any statutory 
preference to the contrary. 


Saniaees 


The Deputy Minister of Revenue took the position that the 
Crown was a secured creditor, and that, therefore, the 
claim fell within the opening words of section 107(1). A 
“secured creditor” 1s defined an sect10n 2 )0r the 


Bankruptcy, ACtras: 

..- a person holding a mortgage, hypothec, 

pledge, charge, lien or privilege on or 

against the property of the debtor or any 

part thereof as security for a debt due or 

accruing due to him from the debtor 

The majority of the Supreme Court accepted the 
argument of the trustee, and held that the province was 
not to be treated as a secured creditor, but as a 
preferred creditor, under section 107(1)(j) of the 
Bankruptcy Act, even though, by reason of the privilege, 
the province might fall within the meaning of "secured 
erediter™ in section 2 of the ,Act. ThesGourt® concluded 
that in enacting the scheme of distribution contained in 
section 107, Parliament intended that claims of either the 
federal or the provincial governments were to be treated 
as preferred claims except in cases where section 107 
provided otherwise. The Court held that the phrase 
"notwithstanding any statutory preference to the contrary" 
atwthe end of, section, 107(1)(5) reintorced the concliusien 
that government liens ordinarily should be reduced to the 


Status Of prekerred claims any bankrupucy. Mim ustice 


Pigeon stated: 


eae 


It is abundantly clear that this [section 
107] was intended to put on an equal footing 
all claims by Her Majesty in right of Canada 
or of a Province except in cases where it 
was provided otherwise, namely, para. (Cc), 
the levy, and para. (h), workmen's 
compensation or unemployment insurance 
assessments and withholdings for income 

tax. Paragraph (j) ends with the following 
words: “notwithstanding any statutory 
preference to the contrary". The purpose of 
this part of the provision is obvious. 
Parliament intended to put all debts to a 
government on an equal footing; it therefore 
cannot have intended to allow provincial 
statutes to confer any higher priority. In 
my Opinion, this is precisely what is being 
contended for when it is argued that, 
because the Quebec statute creates a 
privilege on immovable property effective 
from the date of registration, the Crown 
thereby becomes a “secured creditor" and 
thus escapes the effect of the provision 
which gives it only a lower priority. 


In his dissenting opinion, Mr. Justice Estey 
focussed on the definition of “secured creditor” in 
section 2. He accepted the Deputy Minister's submission 
that this definition included statutory liens, and that 
the opening words of section 107(1) governed. In his 
view, clause (j) was inapplicable despite the presence of 
the phrase “notwithstanding any statutory preference to 
the contrary. 

Re Bourgault was applied by the Supreme Court of 
Canada in the recent case of Deloitte, Haskins and Sells 
Limited v. Workers' Compensation Board et al.’*”* In 
this case, the Supreme Court was required to rule on the 


interaction of section 78(4) of the Alberta Workers' 


gal Gee 


Compensation Act’*® and section 107 (1)(h) of the 
Bankruptcy Act. The particular issue involved was whether 
section 78(4) of the Alberta statute made the Board a 
secured creditor of the bankrupt employer for the purposes 
of the opening words of section 107(1) of the Bankruptcy 
Act, or whether the Board's claim fell under paragraph (h) 
of the subsection, and was postponed to the claims listed 
in paragraphs (a) to (g). The opening phrase of section 
107(1) provides that the scheme of distribution set out 
therein is “subject to the rights of secured creditors”, 
and section 2 of the Act contains a definition of “secured 
creditor", as indicated above. In a six-to-one decision, 
the Supreme Court reaffirmed that the scheme of 
distribution established in the Bankruptcy Act has 
priority over provincial legislation. In non-bankruptcy 
Situations, such legislation is constitutionally valid and 
effective, whereas in a bankruptcy, provincial legislation 
must yield to the priorities of the Bankruptcy Act. 

Madam Justice Wilson, with whom Mr. Justice 
McIntyre and Mr. Justice Lamer concurred, cited Royal Bank 
v. Larue,*’ Re Gingras Automobile’* and Re Bourgault 
ass auchorivyifor=the!proposzrtion*that thevbankruptcy and 
insolvency power of the federal government enables 
Parliament to change priorities conferred by provincial 


Veqistataon,Vand? that® section’ 107(ehas, Wifackseschanged 


Eh ee 


such priorities in a bankruptcy situation. In her view, 


no valid distinction could be drawn between Re Bourgault 


and Deloitte: 


Counsel for the appellant submits that Bourgault 
is Jasjudgmentiof sthistcourtyvdrrectly gin sits 
favour. Counsel for the board distinguishes 
Bourgault on the basis it was dealing with a 
claim under para. (j) of s.107(1) as opposed to 
para.(h) and para.(j) ends with the phrase 
“notwithstanding any statutory preference to the 
contrary". This, he submits, makes it clear that 
the provincial legislation yields to the scheme 
of distribution under s.107(1) as far as claims 
under para.(j) are concerned. No such overriding 


language appears in para.(h). 
With respect, it seems to me that the "“notwith- 
standing” language in para.(j) was a second 
Sstring,.to .theseourtés ibowlin Bourgaultes< 


The "notwithstanding" language reinforced the 


principle in Larue and Gingras...that provincial 


legislation yields to federal in the event of 


bankruptcy. I do not think the majority reasons 


in Bourgault can be divorced from the.wider 
principle and made to rest solely on the 
*notwithsbanding*sprovision.s : 


Madam Justice Wilson concluded by stating that 


she did not believe that section 107(1)(h) of the 


Bankruptcy Act conflicted with the Alberta legislation in 


question so as to render the latter inoperable. Referring 


to Multiple Access, ltd. ov... McCubeheon. and Quebec -Nosth 


Shore Paper Company v. C.P. Limited’°®, she stated that 
these authorities favour a restrictive approach to the 
Concept, of) cont lict., sand a, cons&iucuction. of, Lupugned 


provincial legislation, where it is possible, so as to 


2 gly hme 


avoid operational conflict with valid federal 
legislation. Accordingly, she’ heldjthat bothithe 
Bankruptcy Act and the Alberta legislation could stand, 
and have their own legitimate spheres of operation: the 
latter applies only in non-bankruptcy situations; the 
former applies to determine priorities in a bankruptcy. 
Therefore, in her view, it was not necessary to apply the 
doctrine of paramountcy of federal legislation. 

Onithis Plast. pointsiMregJusti cesechoumnard 
disagreed. In his view, the Alberta statute conflicts 
with the Bankruptcy Act, and thus the federal legislation 
must prevail. Mr. Justice Dickson, as he then was, and 
Mr. Justice Beetz concurred in this view. 

In his dissenting opinion, Mr. Justice Estey took 
a very different approach to the interaction between 
provincial legislation and the scheme of priorities 
contained in the federal legislation. In his view, it 
must first be determined whether the provincial 
legislation has the effect of creating a secured clain, 
and then whether the secured status is removed by the 
Bankruptcy Act. He held that section 78(4) of the Alberta 
statute had created a secured claim. He then went on to 
note that the definition of “secured creditor” in section 
2 of the Bankruptcy Act does not exclude secured claims 


Greated by provincial legislation, and that the opening 


a Br 


words of section 107(1) of the Act, together with section 
50(6), demonstrate that it was the general intention of 
Parliament not to interfere with provincial priorities. 
It is only where there is an explicit directive, such as 
the one contained in the “notwithstanding” clause of 
section 107(1)(j) that provincial priorities are upset, 
and secured creditors relegated to a lesser status. Since 
such a directive is not contained in section 107(1)(h) of 
the Bankruptcy Act, Mr. Justice Estey held that the 
Alberta Board was entitled to rank as a secured creditor. 
Mee Loses 

(1) Non-Bankruptcy 

Underhill's classic definition of a trust is as 
follows: 

A trust is an equitable obligation imposing 

upon a person (who is called the trustee) 

the duty of dealing with property over which 

he has control (which is called the trust 

property) for the benefit of persons (who 

are called the beneficiaries or cestuis que 

trust), of whom he may himself be one, and 

any one of whom may enforce the 

Obladataon. « 
For a non-statutory trust to be valid, the general rule is 
that three certainties must co-exist: firstly, certainty 
of intention to create a trust; secondly, certainty of 
subject matter; and thirdly, certainty of objects, that 


is, the beneficiaries and what interest they are to take. 


However, despite the co-existence of these three 


ie = 


certainties, trusts have been defeated because the courts 

have been unable to find an identifiable trust res. Thus, 
Wt can be. said thata trust is effective only iso longeased 
trust res can be identified or traced.*’ 

By contrast, a trust created by statute is an 
artificial trust, and bears little resemblance to the 
ordinary trust. In most cases, the three certainties do 
not co-exist at the time the trust is thought to be 
Operative, and it is unlikely that there will be an 
identifiable trust res. Accordingly,, a, statulLorys Lruse 
should be thought of as a “deemed" trust rather than a 
SleCA Le at Gisit:, 

Statutory trusts must be contrasted with the 
statutory liens discussed above. A statutory lien implies 
the existence of a debtor-creditor relationship, whether 
the claim be secured or not, and the enforcement of the 
lien results in a distribution of the debtor's assets to 
that creditor. In the case of a statutory trust, however, 
there is no debt, but rather a proprietary right in the 
amount notionally or actually set aside under the trust. 
In enforcing the trust, the beneficiary is merely seeking 
to recover his or her own property as cestui que trust 
Erom the trustee.” “The matter was’ put this: way by McNair, 
C.J.N.B. in Moore v. The Queen where the Crown was 
Claiming that it was a secured creditor within the meaning 


Of SectroneZ Or the Bankruptcy Act: 
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To bring a claimant within the scope of that 
definition so as to entitle him to rank as a 
secured creditor in the distribution of the 
assets of a bankrupt the relationship of 
creditor and debtor must exist.-. The words 
used to define a secured creditor are “a 
person holding a mortgage ... lien or 
privilege on or against the property of the 
debtor; or -any part.thereof-as;security.for a 
debt due or accruing due to him from the 
debtor". 


Such was not the position of the parties in 
the case at bar. Theirs was a fiduciary 
relationship under which as cestui que trust 
Her Majesty in the right of the Province was 
entitled as beneficial owner to tax monies 
in the hands of the debtor with a right to 
an accounting for same and, on his 
bankruptcy, to follow the funds in the hands 
of the Trustee in Bankruptcy so far as they 
could be traced. There was at the date of 
the bankruptcy no debt due to or accruing 
due from the debtor to Her Majesty who in 
consequence cannot be considered a secured 
creditor within the meaning of the term as 
used insthe Act..*?2 


As noted above, the ability of the, provinces, to 
create valid statutory trusts was confirmed in the case of 


John M.M. Troup in 1962. More recently, the Supreme Court 


of Canada decided the case of Dauphin Plains Credit Union 
itd. .V. Xycloidesndust ries bid-,etsals.0 eowhichadealt 


with statutory trusts created by three federal statutes, 
and the rights of a secured creditor who had appointed a 
receiver, as it was entitled to do, under a debenture. 
Also at issue was the relationship between the three 


federal statutes and the Manitoba Payment of Wages Act. 


Issues arising from three situations were considered by 
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the Court. Firstly, before the appointment of the 
receiver, deductions had been made from the wages of the 
employees, aS required by the Income Tax Act, the Canada 
Pension Plan Act, and the Unemployment Insurance Act, 
1971, but the employer-debtor had insufficient funds to 
set aside the deductions in trust for the Minister of 
- National Revenue, as required by the Acts. Secondly, 
after his appointment, the receiver paid wages to the 
employees that had been earned prior to the receivership, 
and the required deductions were made by the receiver. 
Thirdly, employees worked for the receiver after his 
appointment and deductions were made from these wages. It 
was admitted by the Minister that deductions on wages 
earned in the service of the receiver (the third 
Situation) had been duly remitted. However, it was a 
matter of contention whether the Minister was entitled to 
the deductions that had been made with regard to the other 
two situations: firstly, deductions that had been made 
before the receiver's appointment but that the 
employer-debtor had failed to hold in trust as required by 
the various Acts; and secondly, deductions made by the 
receiver in respect of wages accruing to the 
employer-debtor's employees prior to the receiver's 
appointment but not yet paid over by the receiver. 

The’ Supreme Court indicated that the claim for 


the deductions could not affect the fixed charge which had 
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been granted before the claim for the deductions had 
arisen. The contest was between the floating charge 
granted prior to the time the claim for the deductions had 
arisen, but which had not crystallized when the claim for 
the deductions arose, and the claim for the deductions 
under the three federal Acts. 

The majority of the Supreme Court held that the 
Minister was entitled to the deductions from the wages 
paid by the receiver which had been earned by the 
employees before the receivership because the deductions 
were made pursuant to the requirements of the federal 
Statutes. 

With respect to the first situation described 
above, the Court held that the Minister was entitled to 
the deductions made by the employer-debtor prior to the 
receivership under the Canada Pension Plan Act and the 
Unemployment Insurance Act but not under the Income Tax 
Act. The Court concluded that there was deemed to be a 
trust in favour of the Crown, and that the deductions were 
deemed to be kept separate and apart pursuant to section 
24(4) of the Canada Pension Plan Act and section 71(3) of 
the Unemployment Insurance Act, notwithstanding that the 
employer-debtor in fact did not keep the deductions 
separate. However, the Court held that the Minister was 


not entitled to the deductions for income tax deductions 
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made by the employer-debtor prior to the receivership. 
This was because the deductions were not set aside and 
could not be traced, and because section 227(5) of the 
Income Tax Act, unlike the Canada Pension Plan Act and the 
Unemployment Insurance Act, contained no provision deeming 
the deductions to be kept separate and apart.°° 

In making the distinctions between deductions 
under the Canada Pension Plan Act and the Unemployment 
Insurance Act, and the deductions under the Income Tax 
Act, the majority of the Supreme Court relied heavily on 
the decision of the Ontario Court of Appeal in Re 
Des laurzers Constructions Products. Ltd. ME Justice 
Pigeon stated: 

It will be noted that after providing in 

s-s.24(3) as in s-s.227(4) of the Income Tax 

Act, that the employer who has deducted an 

amount "shall be deemed to hold the amount 

so deducted in trust for Her Majesty", 

s-s.24(4) goes on to provide that "In the 


event of any liquidation" an equal amount 
“shall be deemed to be separate from 


the estate in liquidation ... whether or not 
that amount has in fact been kept 
separate". It is clear from the following 


passage of the judgment delivered by Gale, 
Goo. .0r ulate PD 21553-41D.L.R.) Ehatercnewclain 
for the Canada Pension Plan deductions was 
upheld in Deslauriers by reason only of 
those words which are not in the Income Tax 
Act 


At pages#oos—4) Dal. Re, GallevG.l.0.. had saved: 


it seems to us that subsection (4) and 
particularly the concluding six words 
thereof, were inserted in the Act 
specifically for the purpose of taking the 
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moneys equivalent to the deductions out of 

the estate of the bankrupt by the creation 

of a trust and making those moneys the 

property of the Minister 

We agree ... that the word “deemed" in the 

fourth line of subsection (4) must be used 

in the sense of a conclusive rather than a 

rebuttable presumption 
Mr. Justice Pigeon then said that “[he found] the 
reasoning in Deslauriers wholly persuasive ..." This 
statement is a clear indication that the decision in 
Deslauriers constitutes good law. It is to be noted that 
Deslauriers was a bankruptcy case. 

As for the second situation, wages earned before 
receivership but paid by the receiver pursuant to the 
Payment of Wages Act of Manitoba where the receiver had 
withheld the amounts claimed as income tax deductions, 
Canada Pension Plan (employee portion) and unemployment 
insurance (employee portion) deductions, but paid to the 
employees only the amount of wages due net of those 
deductions, it was held that the deductions for income tax 
were not a deduction for the benefit of the employee 
because they were to be remitted to the Receiver General 
of Canada on account of the employee's tax liability. The 
amount withheld remained a part of the wages. Since the 
deductions were duly made and entered in the books and the 


receiver had ample funds for paying the full amount of 


wages due, the deductions were true deductions, not mere 
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bookkeeping entries. Accordingly, the money withheld 
became held in trust in favour of the tax collector, who 
was, therefore, entitled to claim it from the receiver. 
The Crown was also entitled to priority with respect to 
employee deductions relating to Canada Pension Plan 
contributions and unemployment insurance premiums, but not 
as deductions for the employer portion. 

Mr. Justice Estey dissented. With respect to the 
wages paid by the employer-debtor before the appointment 
of the receiver where deductions had been made but not put 
aside, he held that a receivership was not a 
"liquidation", "assignment", or "bankruptcy", as required 
by the legislation, and that the provisions concerning 
deemed trusts relating to the deductions thus were not 
applicable. Accordingly, the Minister failed to rank 
ahead of the secured creditor. 

As for the receiver's payments of wages earned 
prior to the receivership, Mr. Justice Estey was of the 
view that these payments amounted to a discharge of a 
statutory lien based on section 7(1) of the Manitoba 
Payment of Wages Act, rather than the simple payment of 
wages. He thus concluded that the receiver was not 
obliged to make the deductions since such deductions were 
only to be made from wages. 

For present purposes, the primary signiticance. of 


the Dauphin Plains Case is that it COnmir rms thatea 


Ce 


statutory trust may be effective in a non-bankruptcy 
context depending on the statutory language used to create 
Ehenerust .cainsthastconnection, ite isl amportant) to? bear, in 
mind the distinction the Court drew between “ordinary” 
trusts created by statute and "deemed" statutory trusts. 
This distinction is important because the Court held that 
where the money had been deducted and held separate and 
apart, or could be traced, the Minister would recover. 
However, where the money had not been held separate and 
apart or could not be traced, then only in the case of 
"deemed" trusts would the Minister recover. 

The Court indicated that claimants which were to 
be the beneficiaries of the trusts could not affect fixed 
charges granted before the claims for the deductions had 
come into existence. The contest could only be: between 
the floating charge granted prior to the time the claim 
for the deductions had arisen, but which had not 
crystallized when the claims for the deductions arose, and 
the claim for the deductions under the various statutes. 
The Court then went on to discuss the difference between 
“ordinary” and “deemed” statutory trusts. In the case of 
the “ordinary” trusts, the Court held that unless the 
funds which were to form the subject matter of the trust 
had been held separate and apart, or could be traced, the 


trust = would beheld invalid: Om the! other hand’, im the 
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case of "deemed" trusts, the Court held that the trusts 
would be held to exist and be payable to the beneficiaries 
regardless of whether the money was held separate and 
apart. 

(ii) Bankruptcy 

As noted above, the Supreme Court of Canada held 
in the John M.M. Troup case that the trust provisions of 
the Mechanics' Lien Act were competent provincial 
legislation authorized by the "property and civil rights" 
power allocated to the provinces under section 92(13) of 
the Constitution Act, 1867, and were not in conflict with 
federal banking or bankruptcy legislation as such. The 
main issue in the case related to banking legislation, yet 
Mr. Justice Judson, who gave the principal majority 
judgment, asserted: 

As to bankruptcy, the creation of the trust 

by section 3(1) [of the Mechanics' Lien Act] 

does affect the amount of property divisible 

among the creditors but so does any other 

trust validlyacreated. 4. 

The issue to be considered at this point is 
whether the general proposition advanced in the Troup case 
that statutory trusts are valid provincialslegqislationgand 
are effective in bankruptcy is still good law. The 
Supreme Court of Canada has not yet considered whether 
sectvon LO7 of the BankruptcyeAct prevails over statutory 


trusts, as well as statutory liens, and there are 


COMmmterIing Provincial courtedecis rons son this matters 


Se ahs 


The decision of the Ontario Court of Appeal in Re 
Phoenix Paper Products Limited*®* examined the divergent 
lenessort cases onwthisyissue.. -The first-line’ of cases, 
which adopts the view that Re Bourgault determines the 
matter, and that statutory trusts created by the provinces 


mustey rela to, the. Bankruptcy Act, consists of; Re Brack 


Forest Restaurant Ltd.*’; Workers' Compensation Board v. 
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Kinross Mortgage Corporation et alae Coopers and 


Lybrand v. R. in Right of Canada et al.*'; and Re 


Racknagel.** The conflicting line of cases is made up 


of: Re Dairy Maid Chocolates Ltd.**; Re KRA Restaurants 
Ltd.**; the Deslauriers and Dauphin Plains cases; Re 


Reimer**; and Re Kraemer.*° 

It is convenient to begin a consideration of 
these two lines of cases with the oldest case,-Re Dairy 
Maid Chocolates, which is in the second list. This case, 
which was decided before Re Bourgault, dealt with a claim 
for vacation pay owing to employees of the debtor company 
filed pursuant to section 47(a) of the Bankruptcy Act as a 
trust claim based on section 8(2) of the Ontario 
Employment Standards Act’” ,J'thelpredecessor’ to the 
present section 15. Mr. Justice Houlden rejected the 
argument that the statutory trust for vacation pay was 
invalid because the province was attempting to create a 


different scheme of distribution than that provided by the 


Bankruptcy Act. He stated: 
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The creation of the trust is in no way 
retracted to bankruptcy. bY Ss. oC OL tne 
Employment Standards Act, the charge became 
effective not on bankruptcy, but on 
termination of employment for any cause or 
by operation of law. Bankruptcy would come 
within the words "by operation of law". 


He went on to conclude: 


The provincial Legislature has the right to 
create” a*-valid’ trust,—and“imemy opinion, Lt 
has done so in s. 8(2) of the Employment 
Standards-ACt.— byes. 47.a)—O beste 
Bankruptcy.Act, such trust” property does not 
form part of the property of the bankrupt. 
The claim is, therefore, a valid charge on 
the property of the debtor in the hands of 
the trustee. 


The present case is unlike Re Deslauriers 
Construction Products — beds [alo 70s Ora Rn 
599), 3 "D LVRS” (30) Y5577 Silas Cs BeRee (NGS2) 
197, in that the trust is enforceable only 
in respect of assets. of the employer that 
were in existence at the date of the 
termination of the employment. It does not 
purport to create a charge on assets of the 
bankrupt estate. It is also different from 
Moore v. The Queen (1957), 15 D.L.R. (2d) 
681543 70C BeRe £11272 o7eiepens 66, on. tivat 
the charge is created on the assets of the 
employer in the hands of the employer not on 
property in the hands of the trustee. The 
property which passes to the trustee in 
bankruptcy or the trustee under the proposal 
is subject to the charge by the trust when 
tne=tristee’ receives it. ~ 


The facts in the Nova Scotia case of Re Black 
Forest Restaurant Ltd. were simitar—to-those-in-Daity-Neid 
Chocolates, but the court” reached the’ opposite 
conclusion. The’ trial judge was concerned with claims for 
wages and vacation pay of former employees of the 


bankrupt, and with claims of the Workers' Compensation 
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Board for assessments made against the employer both 
before and after bankruptcy. The Board claimed as a 


"secured creditor” under a statutory lien provided for by 


section 125 of the Workers' Compensation RG eehaich 


provided a "first lien" subject to some stated exceptions 
for the amount of assessment under the Act. The Director 


of Labour Standards claimed the wages and vacation pay 


te) 


under section 34 of the Labour Standards Code,’° which 


deemed vacation pay to be a mortgage on the assets of the 
employer. 

The trial judge did not consider section 47(a) of 
the Bankruptcy Act, nor did he discuss any differences 
between the statutory lien under the Workers' Compensation 
Achsand-~the statutory trust .under the Labour Standards 
Code. Instead, he quoted from the majority judgment in Re 
Bourgault, referred to two decisions’' in which Re 
Bourgault was applied, and concluded: 


The. result, in my. opinion,,is that, <so.-long 
as there is no bankruptcy, full effect must 
be given to statutory provisions such as 
those contained in the Labour Standards Code 
of this province and in the Workers' 
Compensation Act of this province, which 
create liens and charges on property ranking 
ahead of pre-existing interests such as 
those created by mortgages or assignments of 
book debts, affecting the property said to 
be subject to the statutory liens and 
Charges. However, when bankruptcy occurs, 
the provisions of s. 107 of the Bankruptcy 
Act take effect and the scheme of 
distribution of the property of the bankrupt 
coming into the hands of the trustee must be 
followed. The statutory liens and charges, 
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to the extent to which they are affected by 

the provisions offs. LO cease tO, besor any, 

force and effect. The rights of secured 
creditors, whose security arises apart from 
such statutes, are preserved and may be 
enforced against the property charged by way 
of security. The creditors for whose 

benefit the statutory liens and charges were 

created are no longer entitled to enforce 

those statutory liens and charges, except to 
the extent permitted by s. 107, and their 
claims are dealt with in the priority set 

OuuGeLne som Tar: 

The Nova Scotia Court of Appeal dismissed an 
appeal of this decision on the basis that the Bourgault 
case was correctly applied, and was "definitive in 
disposing of thesissues raised on this appeals 

In the Kinross Mortgage case, the British 
Columbia Court of Appeal quoted extensively from and 
applied both the Black Forest Restaurant and the Bourgault 
cases to hold that the statutory lien created under the 
Workers' Compensation Act*®* by which the Workers' 
Compensation Board claimed as a “Secured creditor", was 
overriden by section 107(1) of the Bankruptcy Act, and was 
thus of no effect upon a bankruptcy. 

The Coopers and Lybrand case goes even further, 
and holds that “deemed" trusts, even those enacted by 
Parliament, “cannovepuevad 1. 1n=bankruptcys=~in-+thisvcase- 


the British Columbia Supreme Court considered claims under 


the "deemed" trust provisions of the Canada Pension Plan 


Act, the Unemployment Insurance Act and the British 


eA. 


Columbia Social Services Tax Act.** Mr. Justice Taylor 
distinguished the trusts created by the federal statutes 
from the one created by the provincial statute as follows: 


The two federal statutes invoked seem to me 
to create only “artificial” trusts in cases 
where no funds have in fact been set aside. 
In the case of the provincial statute, 
however, there is in every instance the 
possibility of a “real” trust, capable of 
standing on its own feet without the 
necessity of any statutory fiction-writing 
to that effect. 


The obligation to keep funds separate - 

something common to the federal statutes - 

has been held in some cases to be evidence 

of an intention to create a trust. But such 

an obligation cannot in itself establish a 

trust relationship in law where no funds 

ever in fact exist to which trust 

obligations can attach. Nor can absence in 

the provincial statute of an obligation to 

keep funds separate show that funds received 

under that statute on behalf of the Crown 

could not, in law of equity, be received in 

erusts- * ; 
He went on to hold that, although the Bourgault decision 
meant that the lien imposed by the Social Service Tax Act 
could not prevail in a bankruptcy, the funds in fact 
received by the bankrupt under the Act were received by it 
in trust on behalf of the Crown. Therefore, the 
declaration of a trust in the statute was a fair 
characterization of the relationship between the bankrupt 
and the Crown which did not offend the Bourgault rule. On 
the other hand, he held that the deemed trusts created 


under the federal statutes were “artificial” because no 


money had in fact been set aside, and that, as such, they 
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were to be overriden by the Bankruptcy Act, as interpreted 
in, Bourgault....As well,» he moted that .wantificial trusts” 
created by provincial statutes had been held to be 
ineffective in bankruptcy as a result of that decision. 

The views of the Court on the issue of statutory 
trusts may be summarized as follows: 


(lL). gaIna bankEuptcy,,..section iLO7G¢L) cof the 
Bankruptcy Act prevails over deemed 
trust obligations in other statutes 
that purport to give Crown claims a 
higher priority than they are assigned 
under section 107(1); 


(2) All deemed trusts, whether federal or 
provincial, are to be ignored in the 
distribution of assets upon bankruptcy, 
except those federal trusts that came 
into existence after, and contain 
explicit reference to section 107; 


(3) On the other hand, where a trust is 
created by provincial or federal 
statute that could also arise under the 
ordinary rules of law or equity, (and, 
in particular can be traced) section 
107 will not defeat the trust; 

(4) If the property cannot be traced, 

effect will not be given to the trust, 
and the position, 1S asain eye ana (2) 
above. 

It is to be noted that Mr. Justice Taylor said 
that the Dauphin Plains case was not binding upon him 
because it dealt with a contractual receivership rather 
than a bankruptcy. On this basis, he disagreed with the 


earlier case of Re Reimer, in which Hardinge,.L.J.S.C..had 


held «athat the rsamestnust provision sef- the British «Columbia 


- 34 - 


Social Service Tax Act was effective in bankruptcy in 
light of Dauphin Plains.”’ 

In Re Kraemer, the Supreme Court of Ontario 
explicitly rejected Mr. Justice Taylor's view that Re 
Bourgault eliminated deemed trusts in bankruptcy as being 
impossible to reconcile with the decision of the Ontario 
Court of Appeal in Deslauriers, which was approved without 


reservation by the majority of the Supreme Court of Canada 


in Dauphin Plains. 
In the later case of Re Phoenix Paper Products 


Limited, Mr. Justice Tarnopolsky stated that it was 
impossible to view Mr. Justice Taylor's dismissal of the 
deemed trusts under the federal legislation as other than 
a contradiction of the Dauphin Plains case. He referred 
to the majority judgment where Mr. Justice Pigeon said: 


It seems to me that it would not make sense 
to hold that, because the assets of a 
company were realized by a receiver 
appointed at the request of a creditor 
rather than by a liquidator or a trustee in 
bankruptcy appointed by a court, the claim 
for wages should fail. It appears to me 
that there is no reason not to give the word 
"liquidation" its wide meaning in usual 
Pangiage. i. 


He noted that Mr. Justice Pigeon had gone on to equate 
“liquidation” with “bankruptcy", and had concluded: 


Ingmy Opinions Che majority in. the Court of 
Appeal of Manitoba properly held that the 
amount deducted by the employer from 
employees' wages for Pension Plan and 
unemployment insurance contributions was to 
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be deemed to have been held in trust for Her 
Majesty at the date of the receiving order 
and consequently was to be deemed to have 
been realized by the receiver out of the 
assets subject to the floating charge.”’ 


Accordingly, the Ontario Court of Appeal approved the 


following summation, by Hardinge L.J.S.C. in Re Reimer, 


the effect of the decisions in Bourgault and Dauphin 


Plains: 


Shortly after deciding the Rainville [Re 
Bourgault] case, the Supreme Court of Canada 


held in Dauphin Plains Credit Union v. 


Xyloid Indust. Ltd. that where the 
provisions of a statute create a trust in 


respect of funds in the hands of a person 
who later becomes bankrupt, and when the 
statute creating the trust provides that 
such funds are "deemed" to be kept separate 
and apart from the assets of the collector, 
the Crown in favour of whom the trust is 
created is entitled, on bankruptcy, to 
receive them even when the collector has not 
in fact kept the deductions separate. On 
the [Dauphin Plains] case, Mr. Justice 
Pigeon, in giving the reasons of the 
Majority, Of the scourt. said es.aese Gomethe 
moment such change was created, the assets 
subject thereto, were no longer the property 
of the debtor except subject to that 
Changes: 


of 


The issue in the Phoenix Paper Products case was 


whether section 15 of the Employment Standards Act, which 


deems vacation pay to be held in trust for the employee, 


is effective in bankruptcy. 


considered the two lines of cases discussed above, and 


concluded: 


(1). The provincial legislatures can 
create valid trusts by legislation: = the 


PEOUpEGdse-. 


The Ontario Court of Appeal 
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(2) A “deemed” trust created by 
legislation has been held to be enforceable 
in bankruptcy: the Dauphin Plains case. 


(3) Section 15 of the Employment 
Standards Act creates a valid “deemed” trust. 


(4)e sBy ss 47(a))) tOfethe Bankruptcy 
Act, property held in trust does not form 


part of the property of the bankrupt. 


(S) Therefore, Houlden J. in the Dairy 
Maid Chocolates case, Steele J. in Re 
Alduco, and Gray J. in this case were 
correct in concluding that s.15 of the 
Employment Standards Act creates a valid 
"deemed" trust claim within the meaning of 
s. 47(a) of the Bankruptcy Act and, as such, 
does not form part of the “property of a 


bankrupt divisible among his creditors". °*’ 
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V. THE WAGE PROTECTION FUND 

The establishment of a wage insurance fund is a 
third method of protecting employees from wage loss 
occurring as a result of the bankruptcy or insolvency of 
their employer. There appear to be no serious 
constitutional objections to either a provincial 
legislature or Parliament enacting such a ‘scheme. 

Though the validity of a provincial wage 
protection fund does not appear to have been judicially 
considered, it seems unlikely that any constitutional 
challenge would succeed. Provincial authority over all 
aspects of employment is indisputable, except in the 
limited number of undertakings, such as banking, shipping 
and interprovincial transportation and communications, 
that are within federal legislative competence. A 
provincial legislature is therefore generally free to 
establish a fund to protect employees against wage loss. 

It may be argued that certain provisions of such 
a wage insurance fund may be open to constitutional 
question because the fund would compensate employees in 
cases where the employer goes into bankruptcy. However, 
ve is doubtftul*that such*provisions would™=be 
characterized, for constitutional purposes, as relating to 
bankruptcy, and therefore beyond the power of the province 
to enact: there is no attempt to disrupt priorities in 
bankruptcy, but only to protect employees against its 


Consequences. 
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The scope for federal action outside the context 
of formal bankruptcy is not entirely certain. However, it 
can generally be said that the scope of the federal power 
over bankruptcy and insolvency under section 91(21) of the 
Constitution Act, 1867 is broad, and that all insolvencies 
could be brought within the ambit of federal law, if 
Parliament chose to do so. In all probability, valid 
federal legislation could be enacted to require the prior 
Payment of wages in any insolvency, even one not otherwise 
administered under federal law, or to establish a wage 
insurance scheme to operate in similar circumstances. 

In the absence of specific details of any federal 
scheme of wage protection, its impact on provincial 
legislation directed at the same purpose cannot be 
assessed with any degree of assurance. However, it should 
be noted that the general position on conflict between 
federal and provincial legislation would apply (that is, 
for federal legislation to prevail over provincial 
legislation, there must be "actual conflict or 
contradiceron ys: see the discussion of MultiaplesAccessau, 
McCutcheon an wsection Tl 1. above), and that 1£ the 
federal law expressly indicated that it was to be the sole 
determinant of employees’ protection in bankruptcy and 


insolvency, a provincial law would be rendered inoperative. 


VI. CONCLUSIONS 


The following conclusions may be drawn from the 


above discussion: 


a 


Under section 91(21) of the Constitution Act, 
1867, the Parliament of Canada is empowered to 
legislate in relation to “bankruptcy and 
insolvency". Although Parliament has only 
legislated in relation to bankruptcy to date, it 
is free to occupy the field of insolvency as 
well, and to ignore provincially created trusts 
or liens. 


Outside bankruptcy, the provinces may legislate 
to protect wages by means of a lien, the priority 
accorded to such liens being determined by the 
statutory language creating them. [In bankruptcy, 
such liens are overriden by the Bankruptcy Act: 
Re Bourgault; Deloitte, Haskins and Sells. 


In non-bankruptcy, the provinces may enact 
effective legislation to protect wages by means 
of a trust. However, there is divergence in the 
reported cases as to the position of statutory 
trusts in bankruptcy: 


(a) There is authority for the proposition that 
section 107(1) prevails over both statutory 
liens and trusts: the Black Forest 
Restaurant and Coopers and Lybrand cases. 


(b) Although it is obiter, there is authority in 
the Coopers and Lybrand case suggesting that 
if the trust res created by the statutory 
trust is traceable, then it is effective 
notwithstanding section 107(1) of the 


Bankruptcy Act. 


(ec) “There wis, authority “for she proposition that 
notwithstanding section 107, the statutory 
trust is valid and effective provided that 
the statutory language is appropriate, and 
ENG serust Les ws 1oentifrabicnor traceable: 


Dauphin Plains. 


(d) There is authority to the effect that the 
statutory trust is valid and effective, and 


ed 


that section 107(1) does not apply to the 
Crown's claim based on such a trust: 


Dauphin Plains. 


The position of the Ontario courts with respect 
to statutory trusts is represented by Re Dairy 
Maid Chocolates, Re Alduco,) Rel Kraemer, yand) Ke 
Phoenix Paper Products based largely on Dauphin 
Plains. In other words, the Ontario courts have 
held that statutory trusts are constitutionally 
valid and enforceable, and, by virtue of section 
47 of the Bankruptcy Act, do? not’ form part of the 
property of the bankrupt, and therefore section 
107 of the Act does not apply. 


There does not seem to be any obvious 
constitutional objection to the establishment of 
a federal or provincial wage insurance fund to 
compensate employees for wage loss due to the 
bankruptcy or insolvency of their employer. 


ee 
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Thus, in Union Colliery Company of British Columbia v. 
Bryden "189955 Av'C 2158030.588° thePravy Council held 
that the fact that Parliament had not legislated to 
the full limit of its powers under the "naturalization 
and aliens" head of power under section 91(25) of the 
British North America Act, 1867 (now the Constitution 
Act, 1867) did not have the effect of transferring to 
the Legislature of British Columbia the power to enact 
legislation prohibiting "“Chinamen" from being employed 
in underground mines. 


In Attorney-General of Quebec v. Larue, [1928] 1 
DeLtR* 945,42 thestPrivy Council ‘stated* 


The exclusive authority...given to the 
Dominion Parliament to deal with all matters 
arising within the domain of bankruptcy and 
insolvency enables that Parliament to 
determine by legislation the relative 
priorities under a bankruptcy [regardless of 
the creditors’ position under provincial 
law]. : 


See Hodge v. The Queen (1883), 9 App. Cas. 117, 130 
where the Privy Council stated that “subjects which in 
one aspect and for one purpose fall within section 92 
[of the B.N.A. Act] may in another aspect and for 
another purpose fall within section 91". 


Multiple.Access vssMcCutcheon (1983) 7) 438.D.L<R. 1 sat 
23-24. 


Cases such as Reference re Validity of the Orderly 
Payment Of (Debts Act, 19> oA Can) ec. 61) (1960) 23 
DYL Rie (2a) °449? (Si CLC. constitute. conclusive 
authority against these propositions. 


sect ron 107(1) of the Bankruptcy Act is in the 
following terms: 


oN 


107. (pm “Subsectetomthe rights?# om secured 

creditors, the proceeds realized from the 

property of a bankrupt shall be applied in 
priority of payment as follows: 


(a) in the case of a deceased bankrupt, 
the reasonable funeral and testamentary 
expenses incurred by the legal personal 
representative of the deceased bankrupt; 


(b) the costs of administration, in the 
following order, 


(i) the expenses and fees of the trustee; 
(1 1:)i egal) costs; 


(c) the levy payable under section 118; 


(d) wages, salaries, commissions or 
compensation of any clerk, servant, 
travelling salesman, labourer or workman 
for services rendered during three months 
next preceding the bankruptcy to the 
extent of five hundred dollars in each 
case; together with in the case of a 
travelling salesman, disbursements 
properly incurred by him in and about the 
bankrupt's business, to the extent of an 
additional three hundred dollars in each 
case, during the same period; and for the 
purposes of this paragraph commissions 
payable when goods are shipped, delivered 
or paid for, if shipped, delivered or paid 
for within the three-month period, shall 
be deemed to have been earned therein; 


(e) municipal taxes assessed or levied 
against the bankrupt within two years next 
preceding his bankruptcy and that do not 
constitute the real property of the 
bankrupt, but not exceeding the value of 
the interest of the bankrupt in the 
property in respect of which the taxes 
were imposed as declared by the trustee; 


Gia the; dandlord foriarrears ore rent for a 
period of three months next preceding the 
bankruptcy and accelerated rent for a 
period not exceeding three months 


met Aig 


following the bankruptcy if entitled 
thereto under the lease, but the total 
amount so payable shall not exceed the 
realization from the property on the 
premises under lease, and any payment made 
on account of accelerated rent shall be 
credited against the amount payable by the 
trustee for occupation rent; 


(g) the fees and costs referred to in 
subsection 50(2) but only to the extent of 
the realization from the property exigible 
thereunder; 


(h) all indebtedness of the bankrupt under 
any Workmen's Compensation Act, under any 
Unemployment Insurance Act, under any 
provision of the Income Tax Act or the 
Income War Tax Act creating an obligation 
to pay to Her Majesty amounts that have 
been deducted or withheld, pari passu; 


Gi waclaims svesuLting sf roma nvur tes) to 
employees of the bankrupt to which the 
provisions of any Workmen's Compensation 
Act do not apply, but only to the extent 
of moneys received from persons or 
companies guaranteeing the bankrupt 
against damages resulting from such 
injuries; 


(3) claims of the Crown not previously 
mentioned in this section, in right of 
Canada or of any province, pari passu 
notwithstanding any statutory preference 
to the contrary. 


(2) Subject to the retention of such 
sums aS may be necessary for the costs of 
administration or otherwise, payment in 
accordance with subsection (1) shall be made 
as soon as funds are available for the 
purpose. 


(3) A creditor whose rights are 
restricted by this section is entitled to 
rank as an unsecured creditor for any 
balance of claim due him. 


Or. 
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Re Campeau Corporation and Provincial Bank of Canada 
C1975) ecOR Rez Oye) Se 


Ro CO CO t eC ements aver ats 

[E62] S.C Raa Bu. 
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Hammonds v. Barcley (1802) 2 East 227 per Grose J. 


For example, in section 18(3) of the Legal Aid Act, 
R.S.0n D960G 6c. 2347 1b -kS -providedathaurupon the 
endorsement and entry of the certificate provided for 
under section 18(2) being made, the Law Society "... 
has a lienmagainst o7.the sland 2° sof ;Ghe debteny.... 


The Mining elaxsAcurRes:.0. 1980,--Ca 269 7"in tsectrones | 
provides that all taxes, penalties and interest 
payable under)... the Act) i«..% are-agspecialglien on 
the mine and upon all machinery upon or connected with 
ther mine=.... 1n priority, to every -clLaim-zeprivilege, 
lien or encumbrance of any person, whether the right 
or title of such person has accrued before or accrues 
atter thematteaching of .suchrl tenes .,: -. 


THe Prowineral eband lax Act, "RaS.0 51980, ne. 399 
provides in section 26(1) that every tax, interest and 
penalty mposedmbystiat AGE “Acc hiSe om, taespecial 
1ven on, thesland wpon sor in respect ofawhiiche.... such 
tax, interest or privilege, lien or encumbrance 
heretofore or hereafter created, of “every person ...". 


The .PupLICrUEDITCLes ACC yok s 20 cal9SOceGum4 23 an 
section 30(1), provides that the amount payable 

tor Che Pubic ucrirty “eeseto aaltennanadreharge upon 
the estate or interest in such land of thé person by 
whom the amount iS Owed ..." 
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The Local Improvement Act R.S.0. 1980, c. 250 in 
section 71 provides that the special assessment and 


the special rates charged or chargeable on land for or 
in respect of the cost of any work undertaken, to the 
extent that the same is in arrears and unpaid, "... is 
deemed to be an encumbrance upon the land * 


For example, the term “first lien” is used in section 
S270f the Corporation Tax, Act —R.S.0% 1980; ¢. 97; 
“special lien” is used in section 369 of the Municipal 
Act, tReS. ONGl980, C2597; and “lien-and*charge™+ts-ised 
in the Manitoba Revenue Tax Act, S.M. 1972, c. 6, Ss. 
LS. 


Compare, for example, section 18(3) of the Legal Aid 
Act with section 21 of the Mining Tax Act quoted in 
Note 12 above. 


Compare, for example, section 18(3) of the Legal Aid 
Act with section 21 of the Mining Tax Act. 


CUST-O "2 “SiGarkes $699". 


SABC S919 627 ‘en c45o 4 as noo mamended -L970vec 4 35,48. 7; 
VOT 3S, (Co Cole asn GlelLoy Gite. noe 3S aezo -and KSA; 
re-enacted 1973, c. 68, s. 7; consolidated in the 
Enployment@istandarassAce,; RIS sBeC ITT Arcs 51, s. 114 
and now see s. 15 of the Employment Standards Act, 
S<.B-C..° "F980; c 2°10) which “allows ‘the *lien-«to take 
priority over prior secured interests in personal, but 
not real, property. 


[1979] 2 S.C.R. 699 at 706. This passage was cited 
with approval by the majority of the Supreme Court of 
Canada fin Re Bourgawlt }¢(1979)in 105 "Deb Re G3da)4270; 
218, and by agmajyority of the Court in Dauphin Plains 


Credit Union Ltd. v.. Xyloid Industriaes Ltd. et al. 
C1980 ))7 LOCieb sb ORs 603.0 9257 RAGS): 


Seb Goa 9 GSraeGanoo sass £COP BaMenGded aro 2) aCe O4 -mS 2 2D, 
LSet, era” ALOT ath) PAG) eNa¥ol INS 7/S)5. Hel, tbs ee )y- 
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It is noted that in Gatsby Enterprises (Kelowna) Ltd. 


v. Gatsby Kelowna (1976) Ltd. and Canadian Imperial 
Banko BaGomme vce. G9 78s OGab Rin (NaS. e. ppone Brite 
Columbia Supreme Court held that the lien imposed by 
the Workers' Compensation Act took priority over all 
prior liens, charges or mortgages, including fixed 
charges that had been previously registered. 


61979) p21b05 sD. WoR (3 G)h 2.101. 
R.SaQiy 6 B96 4 6C 1. 


[1985 eda WoWoeR <4.Gl-, (L985). Soe. Be Regeaa le 


The Workers' Compensation Act, 1973 (Alta.), c.87, 
s.78(4) provides: 


Notwithstanding anything in any other Act, the 
amount due to the Board by an employer upon an 
assessment made under this Act or in respect of 
any amount that the employer is required to pay 
tol themBboard "under any of TES provistons sO. oipon 
any judgment for that assessment or amount, 


(a) is a charge upon the property or proceeds of 
the property of the employer, including 
moneys payable to, for or on account of the 
employer, within Alberta, and 


(b) has priority over all assignments by way of 
security, debts, liens, charges, mortgages 
Or other encumbrances whatsoever, whenever 
created or to be created, except wages due 
to workers by their employer in cases where 
the exercise of the priority would deprive 
the workers of their wages. 


PLOZS Wy AaCey £BBACP Ge): 
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pages 497-498 (W.W.R.). 
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PLOT dle ees oC LOO: 


Underhill's Law Relating to Trusts and Trustees, 12th 


edition by R.T. Oerton, London: Butterworths, 


page 3. 


Re Halletts Estate, (1880) 13 Ch. D 696. 


LS) Dio da aR. 


C1980). 


2nd 681, 684. 


TO GMD tok SC asco, 


Ae AO 


The provisions of the legislation that were the focus 


of the discussion in the case read as follows: 


ate Section 227(4) and (5) of the Income Tax 
AC oC oO hl) 2 ee. Oe 


(4) Every person who deducts or withholds 
any amount under this Act shall be 
deemed to hold the amount so deducted 
or withheld in trust for Her Majesty. 


(5) All amounts deducted or withheld by a 
person under this Act shall be kept 
separate and apart from his own moneys 
and in the event of any liquidation, 
assignment or bankruptcy the said 
amounts shall remain apart and form no 
part of the estate in liquidation, 
assignment or bankruptcy. 


25. Sections 24(3) and (4) of the Canada Pension Plan 
BCE Roe alo LOC. C—O fo eee) re-enacted by 
VW974—=757..C. 4, Ss. slo( il) ana s. 249, as amended -by 
Eo 74-75 Cn 4s 


(3) Where an employer has deducted an 
amount from the remuneration of an 
employee as or on account of any 
contribution required to be made by the 
employee but has not remitted such 
amount to the Receiver General, the 
employer shall keep such amount 


doe 


separate and apart from his own moneys 
and shall be deemed to hold the amount 
so deducted in trust for Her Majesty. 


(4) In the event of any liquidation, 
assignment or bankruptcy of an 
employer, an amount equal to the amount 
that by subsection (3) is deemed to be 
held in trust for Her Majesty shall be 
deemed to be separate from and form no 
part of the estate in liquidation, 
assignment or bankruptcy, whether or 
not that amount has in fact been kept 
separate and apart from the employer's 
own moneys or from the assets of the 
estate. 


Sections 71(2) and (3) of the Unemployment 
PnsuUGancesAcCt paLI71, o.C.. LOS0-—7l—727 ce os 


(2) Where an employer has deducted an 
amount from the remuneration of an 
insured person as)OF On aCCOUnESOEr pany. 
employee's premium required to be made 
by the insured person but has not 
remitted such amount to the Receiver 
General, the employer shall keep such 
amount separate and apart from his own 
moneys and shall be deemed to hold the 
amount so deducted in trust for Her 
Majesty. 


(3) In the event of any liquidation, 
assignment or bankruptcy of an 
employer, an amount equal to the amount 
that by subsection (2) is deemed to be 
held in trust for Her Majesty shall be 
deemed to be separate from and form no 
part of the estate in liquidation, 
assignment or bankruptcy, whether or 
not that amount has in fact been kept 
separate and apart from the employer's 
own moneys or from the assets of the 
estate. 


Sections 1l(h) and 7(1) of the Manitoba Payment of 
WagespAGtaas. M975, oc. 2) (Continuing 
consolidation c. P15), as amended by S.M. 1980, 
Cre on a: 


365 
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(h) "wage" or “wages" includes salaries, 
commissions, or any compensation for 
labour or services measured by time, 
piece, or otherwise, and any pay which 
is due and payable to an employee 
including moneys payable under The 
Vacations With Pay Act or moneys 
payable in cases of termination of 
employment under The Employment 
Standards Act; but does not include any 
deductions for wages that may be 
lawfully made by an employer. 


7(1) Notwithstanding any other Act, the 
amount of wages due and payable by an 
employer to an employee not exceeding 
$2,000.00 constitutes a lien and charge 
on the property and assets of the 
employer in favour of the employee, and 
is payable in priority to any other 
claim or right, including those of the 
Crown in right of Manitoba, and without 
limiting the generality of the 
foregoing that priority extends over 
every assignment, including an 
assignment of book debts, whether 
absolute or otherwise, every mortgage 
on real or personal property, and every 
debenture. 
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Director of Labour Standards of Nova Scotia and 


Workers' Compensation Board of Nova Scotia v. Trustee 
in Bankruptcy) J3NG. BAR. UN. Ss) 253 “GN. SSeCecA-) 
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41. 


42. 


43. 


44. 


45. 


46. 


47. 


48. 


ao). 


50m 


Dilte 


SZ 


Die) 6 


O45 


= 180 = 


(198.1).7:. 39° COBY Rte (NGS. 247) (BG. 52 Ce) ead dntwornas 
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C19 71)) SOLA. PR 005 °CN sono. Gxeleab) 


C1980) > "27S Be Ge lel 49 CSC.) 5 


(1982)%" 4236. BoRS “(Nes e259)" -abnirmeds 43 .G.B. KR. 
CNES<)) 2S 2 COnt ome «Cs. 


Ri. Si 02 1970) "C24847 HPAce Hrepealem@ilo 74), cc. 112, S83 671. 


[SOs eb Ork en meoU sama e "pp e005 — O00. 


R.SENSS FeLoie?s ow 43's 7125 Sfreteneao6s > Yes 65; s- 
VOL):s) amr oy e759. 7 VC hs Cais s ]s 


Section 34 sams 19:75.)"ee -50), ts.) $27 oftCthe Labour 
Standardsmcoge L972 (NS) son aor 


Re Reed and Franco, [1980] Que. S.C. 391, 35 C.B.R. 


(N.S.) 149° “sub? noms Re* Reed; “Franco’v : "Dep )Min. of 
Revenue (Que.)) dealing with a statutory hypothec; and 
Re Indust. Rel. Ba.wand CelrE.B.ClrGloso), evré6ebse-k- 
(320) /71, atbearmeds 38"¢ Barn (NSS *) VIZ ech sete. Am) 
dealing with a claim based on a statutory lien for 
unpaid wages owed to the employees of the bankrupt. 


C198 137 SC thes @CNTSe) Moral aloe; 


SSAC TO BARSPCN Selo opmeat «257: 
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In coming to the conclusion that section 18 of the 
Social Service Tax Act does not create a debt in 
favour of the Crown with respect to moneys collected 
relating to the tax imposed by the Act, but that such 
moneys are impressed with a trust in favour of the 
province (so that from the moment they are received by 
a vendor they are not his property except subject to 
the trust), Hardinge L.J.S.C. quoted from the judgment 
of Mr. Justice Hart in Re KRA Restaurants Ltd.: 


It appears from the various authorities that 
the Courts have consistently approved the 
right of both the federal Parliament and the 
provincial Legislatures to utilize the 
technique of a legislative trust to keep 
certain amounts from becoming part of the 
bankrupt's estate in the hands of its 
trustee. (page 620, A.P.R.) 


Dalphinebtains, (1980)o.-L0e8 Dab. R.. (8d)y2577 269" 


Re Reimer (1980) 5°27 B.C. LoR. 1497 156. 


Section 47(a) of the Bankruptcy Act states: 


47. The property of a bankrupt divisible 
among his creditors shall not comprise 


(a) property held by the bankrupt in 
trust for any other person 


CLOGS). 46,6. De RF (N.o.) L133 227-128". 
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I. WAGE PROTECTION IN OTHER NATIONS 


Since the late 1960's a growing number of market-economy countries have introduced 
wage protection funds to compensate workers for sums due to them in the event of 
the bankruptcy or other insolvency of their employer. The trend began with 
Belgium's creation of a compensation guarantee fund in 1967, followed by: the 
Netherlands in 1968; Sweden in 1971; Denmark in 1972; Finland and Norway in 
1973; France and Germany in 1974; Britain, Israel, Japan and Spain in 1976; Austria 
in 1977; ‘Luxemburg and Greece in 1981; Italy (for severance pay only) and 
Switzerland in 1982; Ireland in 1984 and Portugal (legislation passed) will implement 


a scheme in 1985. 


In countries creating wage protection funds in the 1960's and 1970's the motivation to 
legislative action appears to have been the prior low rates of payment of wage 
claims due to insolvency, usually only 10% to 20%, sometimes brought to public 
attention by particular large insolvency cases or groups of cases involving serious 
wage losses. Generally, these losses had grown along with the growth of collectively 
bargained or legislated entitlements such as termination notice pay, vacation pay, 
redundancy or severance pay and (employers! contributions to) pensions and other 


benefit plans. 


In 1980 the European Economic Community adopted a Directive requiring Member 
States to guarantee employees’ claims through assets independent of the employer's 
operating capital. Workers' wages could no longer be allowed to compete with other 
claimants for whatever assets could be recovered from insolvent employers. Rather, 
the state or a guarantee fund would pay the wage claims and, in turn, be subrogated 
to the employees! rights of claim upon the employer's assets. Member States were 
required to take steps necessary to comply with the Directive before the end of 
October 1983. Countries creating wage protection funds in the 1980's appear to have 
done so, at least in part, in order to conform with the E.E.C. Directive, either as 


members or as prospective members of the Community. 


In sharp contrast to this emerging wage protection model, the United States, 
Australia and New Zealand continue, with little exception, to treat wage claims in 
essentially the same fashion as other claims pursuant to an employer's insolvency. A 
special priority is accorded to wage claims, but that priority is effective only on 
whatever assets remain after realization by secured creditors such as financial 


lending institutions. It is perhaps indicative of the reasons behind the lack of reform 


legislation in these three jurisdictions that none of them have documented the extent 
of wage losses due to insolvency cases. It is also perhaps suggestive that workers! 
entitlements to vacation pay, termination pay and severance pay are generally far 
less extensive than in countries which have followed the wage protection fund model 


which secures these entitlements in whole or in part. 


The characteristics of the E.E.C. Directive and of the various national plans are 


discussed below. 


Reasons for Legislation 


In 1977 the E.E.C. Commission reported to its governing Council of Ministers that 


wage protection guarantee funds were necessary because: 


1) Experience has shown that in many cases the assets of the 
bankruptcy are not sufficient to meet outstanding claims arising 
from the employment relationship even where they have a 
preferential ranking. There is certainly scarcely a chance of 
covering from the bankruptcy assets claims which have arisen but 
which will become due only at a future date, eg. those arising from 
an occupational retirement pension scheme. It should however be 
noted in this connection that the income situation of the employee 
is fundamentally different from that of all other groups of persons 
with incomes. The employee is specifically dependent exclusively 
on his capacity for work in return for remuneration; he cannot 
usually have recourse to other sources of income. Where the 
agreed and expected consideration for his labour is not 
forthcoming, then he is at the same time deprived of the basis for 
his material existence. 


2) Bankruptcy proceedings often take a very long time. The 
employee is however dependent for the above reasons on regular 
payments for his labour. His having to wait for the perhaps partial 
satisfaction of his claims from the employment relationship until 
the end of the bankruptcy proceedings represents at least a 
temporary threat to the livelihood of himself and his family. 


3) The employee cannot usually grasp the practical intricacies of the 
bankruptcy proceedings. He cannot usually be expected to bear 
the considerable cost of a lawyer representing him in the 
proceedings. He has thus very little chance of realising 
satisfactorily even promising claims against the liquidator. 


4) The employee is completely unprotected where the employer's 
insolvency does not lead to bankruptcy proceedings, either because 
there are no bankruptcy assets at all for distribution or because 
the employer is able to avoid bankruptcy proceedings by 
concealing his inability to pay. Particularly in the case of 
companies, there is a great danger that the economic situation will 
be obscured by transactions involving the company's capital. 
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In Austria the Minister of Social Affairs stated that legislation had become essential 
because workers had previously received only one-fifth of their claims in the event 


of bankruptcy. 


In France a report to the National Assembly Commission on Cultural, Family and 
Social Affairs (henceforth the "Caille Report", after Rene Caille, Commission vice- 
chairman and report author), stated that even a "super-preferred" priority for 60 
days wages was "often illusory since it can only be used in so far as funds are 


available [emphasis in original]". 


The General Social Affairs Inspectorate of France reviewed the claims of all salaried 
workers that were due to insolvencies in 1972 and concluded that 19% of super- 
preferred, 82% of preferred and 96% of general unsecured wage claims remained 
unpaid. In total, this meant that only 39% of salaries owing were paid. Of the 
30,500 salaried workers affected, 10,400 had received nothing. The remaining 20,100 
workers who received all or part of their claims had to wait considerable periods - 
the average waiting period between filing a judicial decree and trustee's closure was 
37 months. 


The legislation to create a guarantee fund was recommended by the Commission "in 
order to remedy the inconveniences we have just noted". The spur to immediate 
action was the "Lip affair" which "illustrated...(these inconveniences) in a 
particularly annoying fashion" and came to public attention when 1300 workers at the 
Lip watch company made French industrial history by taking over the company 


earlier in 1973. 


In Germany the wage losses of employees as a result of bankruptcies prior to the 
1974 protections of the Bankruptcy Deficiency Law fluctuated between DM 20 
million and DM 50 million ($9 to 21 million) in spite of wage quarantees through 


collective bargaining in some industries. 


In Sweden a 1981 report by the Federation of Approved Unemployment Insurance 
Funds (henceforth referred to as the Swedish Insurance Fund Report) gave the 


reasons for legislation as follows: 


It has long been agreed that it is of the utmost importance, on social 
grounds, that any unsettled wage claims on the part of the employees 
and equivalent persons should be discharged. This was previously 
reflected in the legislation by the fact that such claims were 


practically the most privileged of all claims in cases of bankruptcy. 
Experience showed, however, that the employees were even so left toa 
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fairly considerable extent without payment if the employer became 
insolvent. The assets in the bankruptcy were often insufficent to meet 
even the wage claims. A system involving a national wages and 
salaries guarantee was therefore introduced as from 1971.01.01. 


Prior to that time, the labour organisations had their own funds with 
which to secure the wage claims of their members in cases of 
bankruptcy. The system with a national wages quarantee thus fulfilled 
a long-expressed want on the part of the labour organisations. 


In Switzerland 50% of sums due to employees in 1977 remained unpaid in the event of 
bankruptcy and wage protection was subsequently introduced as part of an 
incremental plan for compulsory unemployment insurance for all workers, in order to 


minimize the impact of recessions. 


Finally, in the United Kingdom it was reported that even a preferential wage claim 
status effective before some secured creditors solved neither the problem of 
ensuring all payments nor the problem of timeliness of payment. Both these 
problems were expected to worsen as the new rights conferred upon employees by 
the Employment Protection Act (e.g. medical suspension pay, maternity pay) were 


phased into force. 


Guarantee Laws & Institutions 


The 1977 E.E.C. Commission report set out guidelines for guarantee institutions as 


follows: 


To achieve the above-mentioned objectives, provision must be made to 
ensure that in the event of an employer's insolvency the claims of the 
employees arising from the employment relationship are met by 
institutions which are independent of the financial position of 
individual employers. In addition there must be a guarantee through 
asset adminstration provisions that these institutions always have the 
required cover for employees' claims. In order to achieve this, the 
following minimum organisational requirements must be taken into 
account: 


Having regard to previous experience in some Member States, a choice 
could be made between the following alternative types of guarantee 
institutions under an obligation to pay: 


i) to create special social security institutions or to entrust tasks 
relating to the deficiency guarantee to existing social security 
institutions; 


ii) to introduce by law a private compulsory insurance scheme for 
employers on behalf of their employees. The way in which this 
compulsory insurance is carried out, eg. through existing insurance 
undertakings or through insurance organisations set up especially for 
this purpose by the two sides of industry, should be left to the Member 
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States. 


The question may be left whether representatives of the employers and 
employees should participate in the administration of the guarantee 
fund in accordance with the principles of self-administration. All 
Member States which have so far introduced the deficiency guarantee 
system by law provide for such self-administration. 

These guidelines were so-worded as to allow Member States which had already set up 


suitable institutions to maintain, to a large extent, their existing sytems. 


Generally speaking, these quarantee institutions are modelled on social security 
principles: the necessary funds are obtained by compulsory contributions collected 
and sometimes administered as part of the unemployment insurance scheme. The 
closeness of the relationship to the unemployment insurance system appears to 
depend on the nature of the funding: where funding is joint, by employers and 
employees, the wage protection scheme may, for all practical purposes, be 
integrated with the unemployment insurance scheme; where funding is made solely 
by employers (the most common form) the wage protection scheme will be 
theoretically independent, but practically an adjunct of the unemployment insurance 


scheme. 


Greece, the Netherlands (employer funded but closely integrated with unemployment 
insurance), Switzerland and the United Kingdom are examples of the first of these 
models while Austria, Belgium, Finland, France, Ireland, Spain and Sweden better fit 
the second model. Countries that have avoided significant unemployment insurance 
linkages are Denmark, where the link is to the occupational pension scheme, and 
Germany, where the link is to workers' compensation. For the remaining four 


countries available information is insufficient to classify the nature of the scheme. 


The guarantee funds, laws, and institutions in the various countries are: 


Austria - The Insolvency Compensation Fund, created by the Insolvencey 
(Guarantee of Remuneration) Act, 1977; administered by the 


Federal Ministry of Social Administration. 


Belgium - The Compensation Fund for Workers Dismissed as a Result of 


the Closure of the Firm, created by an Amendment on 30.6.67 to 
the Law on Protection of Wages, administered by the National 


Employment Board. 


Denmark 


Finland 


F rance 


Germany 


Greece 


Ireland 


Israel 


Italy 


The Employees’ Guarantee Fund, created by Law Number 116 of 
13.4.72 amending the Bankruptcy Rules, administered by the 
Arbejdsmarkedets Tillaegspension (ATP), the managing 


institution for occupational pensions. 


The Unemployment Insurance Fund, use governed by the Pay 
Security Act, 1973, with administration through the Manpower 


Ministry and the Federation of Unemployment Insurance F unds. 


The AGS, part of the unemployment insurance fund, use 
govemed by Labour Code and Law No. 73 - 1194 of 27.12.73, 
administered primarily by ASSEDIC, the Association for 


Employment in Industry and Commerce. 


The Bankruptcy Indemnification Fund, created by the 
Bankruptcy Deficiency Law, 1974, administered by the Federal 
Labour Institute and the Federations of Employers Mutual 


Insurance Associations. 


The unemployment insurance fund, use governed by the Law on 
Protection of Employees in Bankruptcy or Insolvency, 1981, 
adminstered by the Manpower and Employment Organization 
(OAED). 


The Redundancy and Employers Insolvency Fund, created by the 
Irish Protection of Employees (Employers Insolvency) Bill, 1984, 


to be administered by the Department of Labour. 


The unemployment insurance fund, use governed by the National 
Social Insurance Act, administered by the National Insurance 
Institute. 


A guarantee fund for severance payments, administered by the 
National Social Security Institute, under a 1982 law, name not 


known. 


Japan 


Luxemburg 


Netherlands 


Norway 


Portugal 


Spain 


Sweden 


Switzerland 


United-Kingdom 


A wage guarantee fund, created by the Law Concerning the 
Security of Wage Payments, is administered by the Rodo F ukushi 
Jigyo Dan. 


Fund confirmed, name, etc. not known. 


The Unemployment Insurance Fund, use governed by the Law of 
10.7.68 amending the Unemployment Law, administered by the 
occupational associations which administer unemployment 


insurance. 


The National Insurance Fund and the Annual Holidays Fund, use 
governed by the State Guarantee for Wage Claims in the Event 
of Bankruptcy Act, 1973, administered by the Labour 


Department and the Department of National Insurance. 


Fund confirmed, legislation effective 1985, name etc. not 


known. 


The Employees' Guarantee Fund, created by Royal Decree No. 
2077/1979, administered by the National Insurance Agency. 


The Wage Guarantee Fund, created by the Act on Governmental 
Wage Guarantees in Cases of Bankruptcy, 1970, administered 
through the Crown Lands Judiciary Board and the County 
Administrations (LST). 


The Unemployment Insurance Fund, use governed by the F ederal 
Act respecting Compulsory Unemployment Insurance and 
Insolvency Benefit, 1982, administered by the Federal Industry 
and Labour Office. 


The Redundancy Fund, use governed by the Employment 
Protection Acts, administered by the Department of 


Employment. 


Field of Application 


The field of application for this wage protection is set out in the E.E.C. Directive 
under the generic concept of "insolvency" rather than under any more formal, less 
limited concept such as "bankruptcy". The scope and definitions of the Directive 


are, in part; 


Article 1 


1. This Directive shall apply to employees' claims arising from 
contracts of employment or employment relationships and existing 


against employers who are in a state of insolvency within the 
meaning of Article 2(1). 


Article 2 
1. For the purposes of this Directive, an employer shall be deemed to 
be in a state of insolvency: 


(a) where a request has been made for the opening of 
proceedings involving the employer's assets, as provided for 
under the laws, regulations and administrative provisions of 
the Member State concerned, to satisfy collectively the 
claims of creditors and which make it possible to take into 
consideration the claims referred to in Article 1(1), and 


(b) where the authority which is competent pursuant to the said 
laws, regulations and administrative provisions has: 
- either decided to open the proceedings, 
- or established that the employer's undertaking or business 
has been definitively closed down and that the available 
assets are insufficient to warrant the opening of the 
proceedings. 
In Austria the legislation specifically covers claims under four types of insolvency: 
1) bankruptcies; 2) receiverships; 3) cases of "the refusal of an application for the 
institution of bankruptcy proceedings owing to the absence of sufficient assets"; and, 
4) the institution of composition proceedings. Due to this fourth type of coverage it 
is clear that the employer need not terminate his business in order for the wage 
protection guarantee to apply. As long as the employer can pay at least 40 per cent 
of his debts, his employees’ claims for wages up to the opening of composition 
proceedings are protected. If the firm cannot pay at least 40% of its debts then 


composition is denied. 


In Belguim, also, formal bankruptcy is not a precondition for recognizing 
entitlement: the law allows recourse to the fund in the event of the "closure of a 
firm" defined to occur when there is "final suspension of the main activity of the 


firm or of one of its divisions" and "reduction [of staff] to less than one quarter of 
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the average number of employees... in the preceding calendar year". Recourse to the 
fund may be allowed by Ministrial derogation even if these conditions are not 
fulfilled. 


In Denmark, also, formal insolvency is not a necessary condition for payment from 
the wage protection fund; the Danish system recognizes cases of "bankruptcy of the 
employer, death..., liquidation of a limited company... supsension of activity, if it is 
established that the employer is unable to meet his financial obligations." Unlike 
Austria, and Belgium, however, Denmark apparently limits its wage protection 
guarantee to cases where the employer's business is totally and finally terminated. If 
there is no formal date on which this has occurred, the competent authorities will 


deem a date. 


Finland casts its legislative definition of insolvency widely to cover not only 


bankruptcy but, in impressive detail: 


Anemployer shall be deemed to be insolvent if - 


1) he has died and his estate has been placed in the hands of an 
executor and it can be established that the necessary amount 
cannot be paid out of his assets; 


2) his activity has ceased and it can be established that the necessary 
amount cannot be paid out of his assets; 


3) it is established in proceedings for the recovery of a debt that he 
lacks the requisite assets to pay the necessary amount; 


4) he has left the country or is in hiding and it is impossible to find a 
sufficient amount to pay any claim against him; 


5) he has failed to meet prescribed tax deductions or social insurance 
or pension insurance contributions at the appropriate time; or 


6) his inability to pay in any other case that is comparable with those 
referred to in this paragraph can be clearly and sufficiently 
established by the authority responsible for the guaranteed 
payment of wages. 

The inclusion of the fourth category, covering absconding employers, and the sixth, 
catch-all category are clear indications that the intent of wage protection is not to 


be frustrated by the informalities that characterize many small business closures. 


The fifth category, indeed, does not even necessitate closure or composition. 
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France, in contrast, exemplifies one of the most restrictive formulae. A claim for 
payment against the deficiency guarantee institutions is possible only where it arises 
from formal proceedings, liquidation or judicial composition when "a legal ruling on 


the wind-up of a firm has been issued". 


In Germany a claim in respect of wages may be accepted on the opening of 
bankruptcy proceedings or in the absence of such proceedings, where a bankruptcy 
application has been refused due to lack of assets even without a cessation of 


business by the firm. 


In Greece a collective aspect is added. Before workers can claim compensation, two 
preconditions must be satisfied. First, the employer must have been officially 
declared bankrupt or he must have stopped paying wages due to apparent lack of 
funds. Second, a "general" social interest must be involved - not just one or two 
individuals, but most of the workforce. Payments are not automatic, but must be 
approved by the Labour Minister after consultation with an advisory committee 


responsible for assessing the true state of the apparent insolvency. 


In Ireland, also, the Minister has been given some discretionary authority. Formal 
bankruptcies, arrangements, receiverships, and cases of death of the employer are 
listed as being insolvencies for purposes of the Act, but the Minister may also 
"specify the circumstances in which employers who are of a class or description 
speci fied in the regulations are, for purposes of the Act, to be taken to be, or to have 


become, insolvent." 


In Israel protection is extended to employees whose employer has become bankrupt 


or has been dissolved. 


In Japan there is a distinction based on the size of the enterprise. In the case of 
larger employers legal bankruptcy is required, but in the case of smaller employers 


"virtual" (no definition available) bankruptcy qualifies workers for wage protection. 
In the Netherlands and in Norway, also, any type of insolvency is covered. 
In Portugal, coverage is extended to bankruptcy and, as well, to "other" insolvencies. 


In Spain, however, an employee's claims must itself be accompanied by a"copy of the 
court's pronouncement of bankruptcy, insolvency or suspension of payments," and in 
Sweden coverage requires that bankruptcy proceedings be opened and a trustee 


nominated to take charce. 
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By contrast, Switzerland's provisions on benefit entitlement appear as liberal as they 


are straightforward. 


Contribution [to U.I.] paying employees of an insolvent employer who is 
subject to execution proceedings in Switzerland or who has employees 
in Switzerland shall be entitled to insolvency benefits if - 


a) insolvency proceedings are instituted against their employer, and 
they have outstanding claims for renumeration against him at that 
time, or 


b) they have submitted an application for an attachment often for 
wage claims against their employer. 
Finally, in the United Kingdom, coverage is extended to cover all formal situations - 
bankruptcy, receivership, composition, appointment of a _ liquidator or other 
administrator by the courts - but, at least apart from Redundancy payments, is 
strictly limited to those cases. Smaller, informal insolvencies may not qualify and no 


flexibility is extended to the Minister or administrative authorities. 


Coverage of Employees 


The coverage of industries and employees is extremely broad. The E.E.C. Directive 
provides that (Article 1(2)): 


Member States may, by way of exception, exclude claims by certain 
categories of employee from the scope of this Directive, by virtue of 
the special nature of the employee's contract of employment or 
employment relationship or of the existence of other forms of 
guarantee offering the employee protection equivalent to that resulting 
from this Directive. 


But these "certain categories" are then enumerated, separately for each Member 
State, in an Annex to the Directive. This Annex is worth reproducing if only to show 


the narrow extent of the exceptions contemplated. 


ANNE X 
Categories of employee whose claims may 
be excluded from the scope of this 
Directive, in accordance with Article 1(2) 


|b Employees having a contract of employment, or an 
employment relationship, of a special nature 
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A. 


GREECE 


The master and the members of a crew of a fishing vessel, if and to the 
extent that they are remunerated by a share in the profits or gross 
earnings of the vessel. 


Be 
le 


4. 
Ds 
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IRELAND 

Out-workers (ie. persons doing piece-work in their own 
homes), unless they have aé_ written contract of 
employment. 

Close relatives of the employer, without a written 
contract of employment, whose work has to do with a 
private dwelling or farm in, or on, which the employer and 
the close relatives reside. 

Persons who normally work for less than 18 hours a week 
for one or more employers and who do not derive their 
basic means of subsistence from the pay for this work. 
Persons engaged in share fishing on a seasonal, casual or 
part-time basis. 

The spouse of the employer. 


NE THE RLANDS 


Domestic servants employed by a natural person and working less than 
three days a week for the natural person in question. 
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UNITED KINGDOM 

The master and the members of the crew of a fishing 
vessel who are remunerated by a share in the profits or 
gross earnings of the vessel. 

The spouse of the employer. 


Il. Employees covered by other forms of quarantee 


A. 


GREECE 


The crews of sea-going vessels. 


B. 
1 
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IRELAND 

Permanent and pensionable employees of local or other 
public authorities or statutory transport undertakings. 
Pensionable teachers employed in the following: national 
school, secondary schools, comprehensive _ schools, 
teachers! training colleges. 

Permanent and pensionable employees of one of the 
voluntary hospitals funded by the Exchequer. 


ITALY 

Employees covered by benefits laid down by law 
guaranteeing that their wages will continue to be paid in 
the event that the undertaking is hit by an economic crisis. 
The crews of sea-going vessels. 


UNITED KINGDOM 

Registered dock workers other than those wholly or mainly 
engaged in work which is not dock work. 

The crews of sea-going vessels. 
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Generally, the wage guarantee is extended to all workers, or all workers covered by 
the state unemployment insurance scheme. This is the case in Belgium ("workers 
with a contract of employment"), Denmark, Finland, France ("holders of an 
employment contract"), Germany ("workers and salaried employees working in return 
for a wage or undergoing vocational training"), Greece, Ireland, (all workers 
"ensurable for benefits" under the Irish Welfare Acts), the Netherlands ("employees 
compulsory covered by unemployment insurance legislation and employees over 65"), 
Switzerland and the United Kingdom. 


In Japan the workers covered are those of employers participating in the Workmen's 


Accident Compensation Insurance Scheme. 


In Austria protection is not limited to employees. It extends to "workers, former 
workers and their survivors (claimants)" in addition to homeworkers and "persons 
similar to workers" as defined in the Labour Courts Act. The extension to former 
workers is commonly found de facto in other national wage protection schemes, but 
the coverage of the claims of surviors is found elsewhere only in Sweden. It is more 
characteristic of bankruptcy law than of labour law, as is the extension to persons 
similar to workers. The latter includes certain commercial agents, accountants paid 
by the hour, economic consultants and others whose economic status is perhaps best 


characterized as that of dependent contractors. 


In Sweden, and in some other countries by reference to bankruptcy law provisions, 
certain employees are excluded from the guarantee"... any employee who himself or 
through a closely related person, owned an essential share of the business and had an 


essential influence over its operations." 


Coverage of Wage Categories 
The E.E.C. Directive does not define wages but the 1977 E.E.C. Commission Report 


set forth that: 


There is agreement among the Member States that all claims having 
their basis in the contract of employment or in the employment 
relationship are protected against the employer's insolvency, eg., in 
addition to the actual remuneration for the work done, the continued 
payment of wages in the event of sickness, holiday pay and any 
additional holiday pay, bonuses, compensation for restraints of trade, 
Compensation for dismissal and leaving and seniority indemnities. 
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Where under the laws of the Member States relating to social security 
and its supplement schemes the employee would suffer disadvantages in 
the event of the failure of the employer to pay contributions, 
outstanding contributions should also be covered by the special 
deficiency guarantee ‘institutions. Reductions in the normal benefits 
and the disregard of qualifying periods in which contributions are not 
paid should be considered to be such disadvantages. 


The E.E.C. Directive codifies the coverage of social security schemes, as follows: 


Article 6 

Member States may stipulate that [the guarantee] shall not apply to 
contributions due under national statutory social security schemes or 
under supplementary company or inter-company pension schemes 
outside the national statutory social security schemes. 


Article 7 

Member States shall take the measures necessary to ensure that non- 
payment of compulsory contributions due from the employer, before 
the onset of his insolvency, to their insurance institutions under 
national statutory social security schemes does not adversely affect 
employees' benefit entitlement in respect of these’ insurance 
institutions in as much as the employees’ contributions were deducted 
at source from the remuneration paid. 


Article 8 

Member States shall ensure that the necessary measures are taken to 

protect the interests of employees and of persons having already left 

the employer's undertaking or business at the date of the onset of the 

employer's insolvency in respect of rights conferring on them 

immediate or prospective entitlement to old-age benefits, including 

survivors’ benefits, under supplementary company or inter-company 

pension schemes outside the national statutory social security schemes. 
In practice, subject to time and monetary limits discussed elsewhere, the breadth of 
agreement to cover all wage compensation, concisely described in France as "the 
wage and its adjuncts," is impressive and extends beyond the countries canvassed for 
the E.E.C. Commission Report. It includes Austria, Belgium, Denmark, Finland, 
France, Germany (which excludes some severance pay), Greece, Ireland, Israel, 
Japan, Luxemburg (severance pay excluded) the Netherlands, Norway (which even 
adds "any interest and expenses connected with prosecution of [wage] claims") Spain 
(originally, but somewhat cut back in 1979), Sweden, Switzerland (which excludes 
severance pay) and the United Kingdom. Interestingly, the coverage frequently 
extends even to awards in compensation for unjust dismissal; in Austria, Belgium, 
France, Germany, Ireland, Norway and Sweden (these two countries only to the 


extent it relates to loss of income), and the United Kingdom. 
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Only Italy is a clear exception, since the wage guarantee extends only to severance 
pay, and thus Italy does not conform withE.E.C. requirements. In balance, however, 
it should be noted the Italian severance pay entitlements can be substantial and there 


does not appear to be any maximum on the guarantee. 


Limits on Wage Coverage 


The limits on the wage guarantees are sometimes tied to time as well as to monetary 
totals. Frequently, these limits are achieved by reference to other legislation such 


as general bankruptcy or social security laws. The interpretation and application of 


these limits has proven a fertile ground for controversy and legal challenge. 


Even the E. E. C. Directive provisions are convoluted, as follows: 


Article 3 

ie Member States shall take the measures necessary to ensure that 
guarantee institutions guarantee, subject to Article 4, payment 
of employees' outstanding claims resulting from contracts of 
employment or employment relationships and relating to pay for 
the period prior to a given date. 


2: At the choice of the Member States, the date referred to in 
paragraph 1 shall be: 

- either that of the onset of the employer's insolvency; 

- or that of the notice of dismissal issued to the employee 
concerned on account of the employer's insolvency; 

- or that of the onset of the employer's insolvency or that on 
which the contract of employment or the employment 
relationship with the employee concerned was discontinued on 
account of the employer's insolvency. 


Article 4 
iy Member States shall have the option to limit the liability of 
guarantee institutions, referred to in Article 3. 


Ze When Member States exercise the option referred to in 
paragraph 1, they shall: 

- in the case referred to in Article3(2), first indent, ensure the 
payment of outstanding claims relating to pay for the last 
three months of the contract of employment or employment 
relationship occuring within a period of six months preceding 
the date of the onset of the employer's insolvency; 

- in the case referred to in Article3(2), second indent, ensure 
the payment of outstanding claims relating to pay for the last 
three months of the contract of employment or employment 
relationship preceding the date of the notice of dismissal 
issued to the employee on account of the employer's 
insolvency; 

- in the case referred to in Article3(2), third indent, ensure the 
payment of outstanding claims relating to pay for the last 18 
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months of the contract of employment or employment 
relationship preceding the date of the onset of the employer's 
insolvency or the date on which the contract of the 
employment or the employment relationship with the 
employee was discontinued on account of the employer's 
insolvency. In this case, Member States may limit the 
liability to make payment to pay corresponding to a period of 
eight weeks or to several shorter periods totalling eight 
weeks. 


De However, in order to avoid the payment of sums going beyond 
the social objective of this Directive, Member States may set a 
ceiling to the liability for employees' outstanding claims. 


When Member States exercise this option, they shall inform the 
Commission of the methods used to set the ceiling. 
In Austria there is no limit on the insolvency guarantee except that the claim must 
arise within three months following the institution of bankruptcy or other insolvency 
proceedings, less any statutory deductions. Deferred claims are deemed to be due. 
Where bankruptcy proceedings instituted on the closure of other proceedings are 


discontinued the period runs until the end of the third month thereafter. 


In Belgium employees with at least 12 months service whose employment is ended 
within 12 months (manual workers) or 18 months (salaried workers) before the 
cessation of business and 12 months after (or three years after, if engaged in 
activities resulting from the cessation) are entitled to benefits of up to 650,000 
francs($13,800) at the 1982 limit for contractual wage benefits plus, from a separate 
fund, severance pay of 3291 francs($70) per year of service, with a 20 year maximum 


and with a double payment for any completed service year from age 45. 


In Denmark the guarantee in 1982 was 40,000 Kr($4,800) net of taxes plus 


outstanding vacation pay and pension contributions. 


In Finland wages and other receivables due to employment are guaranteed when they 
"have become payable during the three months preceding the submission of the pay 
security claim" but the Minister is empowered to restrict the sum to "twice the 
amount the defaulting employer has paid to the employee due to his employment 
during the year preceding the submission of the pay security claim." In monetary 
terms the maximum amount of pay security per employee is also set by decree and in 


1983 this maximum was 50,000 marks($10,000) plus severance pay. 


In France there are ceilings on individual wage components involving various 


multiples of an indexed social security ceiling. Originally there was no general 
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ceiling. Apart from otherwise guaranteed contributions to the social security funds 
themselves, however, there now is a general ceiling of 52 times the social security 
ceiling. In 1983 this resulted in a wage protection ceiling of 118,560 francs($16,600). 


In Germany wages are guaranteed for the "three months prior to the institution of 
bankruptcy proceedings" (or the last three months of employment if the employment 
relationship is terminated earlier). A general monetary ceiling on individual 
payments is also being contemplated. Payments to "social plans" are separately 


guaranteed, including occupational pensions. 


In Greece the maximum allowable claim is for six months wages plus one-half 


(presumably the employer's one-half) of normal social security contributions. 


In Ireland there is no general maximum on the wage protection guarantee but ceilings 
are put on individual parts. For wages arising up to 18 months prior to the insolvency 
( or the termination of employment), protection is extended to 8 weeks wage arrears, 
8 weeks sick pay, 8 weeks holiday pay, termination notice pay, severance pay, 
pension contributions (for 12 months before the insolvency) and awards relating to 
unjust dismissal, equal pay and sex discrimination. Where the debt is calculated on a 


weekly basis a weekly maximum of Irish pounds 211.54($280) applies. 


In Israel "a portion" of the wages owed to the employee are guaranteed, the portion 


varying with inflationary changes. 


In Italy coverage is limited to severance pay, however there is no reported maximum 
on the severance pay entitlement. It varies according to the number of years of 
service and according to whether the worker is manual or non-manual, but as from 
June 30, 1982 varies from approximately 2 weeks to 4 weeks wages per year of 
service, minus any advance received on the accrued entitlement prior to the 


termination. 


In Japan the wage guarantee covers 80% of three months salary, originally to a cap 
of approximately $2,000, plus accrued severance pay and employee savings (both for 


which employers are required to buy insurance). 


In Luxemburg workers are entitled to claim their current and subsequent months pay, 
after the date of the employer's insolvency, plus one-half their notice entitlement. 
The notice period ranges from 4 weeks (a manual worker with less than 5 years 
service) to 6 months (a non-manual worker with 10 years service). The maximum 


wage and notice pay guarantee, however, is only 150,000 francs ($3,200). 
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In the Netherlands the guarantee has no set monetary limit but covers wage arrears 
of 13 weeks before the date employment ceased, termination notice pay ranging 
from one pay period (minimum for all workers) to 26 weeks (maximum for workers 
age 58 and above), plus accrued vacation pay and benefit contributions for the 


previous 12 months. 


In Norway wages and all other entitlements are guaranteed to an amount not to 
exceed three times the national insurance amount, thus 67,800 Crowns ($10,000) in 
1983. Any wages earned elsewhere are deducted from the termination notice 


entitlement. 


In Portugal, wages are guaranteed for the last four months of "pay arrears" in 


bankruptcies or other insolvencies. 


In Spain wage arrears are guaranteed for four months before the date of insolvency 


and total benefits are limited to the equivalent of one year's pay. 


In Sweden wage and pension claim arrears for the previous twelve months are 
covered as is termination notice pay for up to 6 months, plus holiday pay accrued 
over the three years prior to the bankruptcy, and "other reimbursement arising from 
the employment." This broad entitlement, however, is subject to a ceiling of 12 
times the basic amount used for social security. That base amount is 20,500 Crowns 
($3,100) resulting in a maximum of $37,200 but a special committee set up by the 
Swedish Government has recently recommended a 100,000 Crown ($15,000) 
maximum. As in Norway, wages earned elsewhere during the termination notice 


period are deducted from the notice pay entitlement. 


In Switzerland the insolvency protection benefit is limited to wage claims, 
allowances, and statutory contributions in respect of the last three months preceding 
the institution of bankruptcy or the application for an attachment order. This 
protection is further limited to the maximum earnings under which unemployment 
insurance is assessed, and the termination notice pay postpones the period of 


unemployment insurance benefit entitlement. 


In the United Kingdom protected wage claims include up to: 


(a) 8 weeks arrears of pay, 

(b) 8 weeks of "guarantee" (not wage protection) payments, 
medical payments or protective awards, 

(c) 6 weeks of holiday pay to which the employee became 
entitled in the previous 12 months, 

(d) termination notice pay from one week (employees with 2 


years service or less) to 12 weeks (employees with at least 12 
years service), 
(e) unfair dismissal awards, 
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(f) redundancy payments to a maximum in 1984 of 4350 pounds 
basic award ($6,900), and 
(gq) pension contributions payable in the preceding 12 months. 
On each of claims "a" to "d" there is a 145 pounds($230) per week cap on the 
guarantee. The results in total caps of 1,160 pounds($1,850) on "a" and "b", 870 
pounds($1,390) on "c", and 1,740 pounds($2,780) on "d". 


Until 1983 the payments for termination notice were also reduced by any 
unemployment insurance benefits received and, to the potential detriment of the 
employee, the period of unemployment benefit eligibility was, in effect, reduced by 
the number of weeks for which the termination notice pay had been calculated. In 
1983 the Court of Appeal prohibited the deduction from termination notice. In 1984 
the House of Lords overturned that court decision, henceforth and retroactively 
allowing the deduction but ruling that the unemployment benefit eligibility period 


had to be extended for an equivalent time period. 


Lodging and Paying Claims 


The E. E. C. Directive is silent on the procedural questions of how employees are to 
lodge their wage claims and administrators are to pay them. These details are left 
to the Member States. 


In Austria the employee applies to a local employment office near his residence or 
place of employment. All applications are then forwarded to the one local 
employment office which is competent to make a decision, usually located in the 
area of the insolvent employer. The employee is accorded four months from the 
relevant date of insolvency, etc. to make his application. This considerable time 
allowance is tied, perhaps, to a paperwork burden (found elsewhere only in Spain); a 
significant responsibility for proof is placed upon the employee and it would appear 
that legal advice (perhaps through the employee's labour organization) is necessary. 


The Austrian Insolvency (Guarantee of Renumeration) Act specifies that: 


Application shall be made in writing. Each application shall indicate 
the amount of the claim, the facts on which it is based and the 
evidence relied upon to substantiate it and, in case of claims which are 
or have been in dispute, it shall also indicate the court hearing the case 
and the reference number of the file and be accompanied by any 
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available writ of execution. Where bankruptcy proceedings have been 
instituted and the guaranteed claim was part of the bankruptcy 
petition, a copy of the petition (section 103 of the Bankruptcy Code) 
bearing an endorsement to the effect that it has been received by the 
court and copies of the paper attached to it shall be appended to the 
application. 
The competent local employment office then forwards a register of claims and, 
where appropriate, copies of the claims to the employer or receiver for 
verification. Only after verification are claims paid in full, although advances may 


have been paid earlier. 


In Belgium, where bankruptcy is not a precondition for recognizing entitlement, the 
claim for compensation is lodged by the employee, but when a firm closes employee 
initiative is not necessarily required. Rather, the official receiver must inform the 


Fund of the closure and send a list of the employees affected. 


In Denmark the employee is accorded four weeks to file a claim directly with the 
Gurantee Fund. 


In Finland employees lodge their claims with the appropriate manpower office and, 


as specified in the legislation, the Ministry of Manpower: 


shall immediately take steps to establish the employer's insolvency and 
the debts based on the worker's employment relationship. The 
employer shall be afforded an opportunity of being heard while the 
matter is under consideration. Where the Ministry has been able to 
establish that the employer is insolvent and to determine the debts 
owing to the worker, it shall order order payment to be made 
immediately out of public funds in satisfaction of the claims based on 
the employment relationship. 


Where a worker has neglected to advance his claim or secure privileged 
treatment for it during the employer's bankruptcy proceedings or on 
the date fixed for claimants to declare themslves after a public 
invitation has been issued to the employer's creditors, the Ministry 
shall have the right to determine how far he should be regarded as 
having wholly or partly forfeited his right under the guarantee. 


Where a worker's claim can only be partly established, the debt shall be 
ordered to be paid to the extent established. 
In sharp contrast to the state centred Finnish procedures, the French system, in 
which coverage is extended only to bankruptcies and other formal insolvencies, 
makes the trustee, receiver or liquidator responsible for determining what wage 
entitlements can not be paid out of liquid assets, for submitting the appropriate 
claims to the competent unemployment insurance association (ASSEDIC) and for 


paying the claims from guarantee funds provided to him. In essence wage protection 
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is treated simply as an extension of the trustee's, receiver's or liquidator's other 


duties. 


The German procedure is similar to the French. Although the employees may, within 
two months after the opening of the bankruptcy proceedings, apply for their wages to 
the local employment office, in practice that office avails itself of the services of 


the bankruptcy trustee. The Employment Promotion Act provides that: 


If so requested by the local employment office, the trustee in 
bankruptcy shall immediately, in respect of every employee who is 
entitled to claim payment in respect of wage debts in the event of 
bankruptcy, certify the amount of the remuneration due for the last 
three months before the opening of the bankruptcy proceedings and the 
amount of any statutory deductions and payments made in satisfaction 
of claims to remuneration; he shall also certify the extent to which the 
claims to remuneration have been attached, pledged or assigned. He 
shall use the form prescribed by the Federal Institution for the purpose. 


and, later, that: 


If so requested by the local employment office, the trustee in 
bankruptcy shall immediately calculate and make the appropriate 
payments in respect of wage debts if suitable employees of the 
establishment are available to him for the purpose and the local 
employment office supplies the necessary funds for the payments to be 
made. In drawing up the settlement he shall use the form prescribed by 
the Federal Institution. Costs shall not be reimbursable. 


If no trustee is involved then the local employment office performs all 

necessary duties. 
In Greece the focus is less upon assessing the eligibility of ial claims than it is 
on assessing the insolvency or other case of the employer's "apparent financial 
incapacity." It is the responsibility of workers to apply, variously to the Labour 
Ministry or the local office of the National Employment and Manpower Office 
(OAED), which will bring the matter to the attention of the Labour Ministry. The 
OAED is the agency that will assess and pay individual claims but not unless and until 
the Labour Minister has, after due consultations with an Advisory Committee, 


declared the insolvency to involve "general social interests." 


In Ireland application is made to and payment is made by the Department of 
Labour. Where, however, a"relevant officer" has been appointed (trustee, receiver, 
liquidator, executor or official assignee) the Department will not pay the claim until 


that officer has provided a statement, in prescribed form, of wages owing. 
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In the Netherlands application for payment is made by the employee, directly to the 
industrial association in charge of implementation of the employers’ social security 


programs. 


In Norway employees apply for the payment directly to the employer or trustee, 
receiver, etc. who is "afforded an opportunity" of contesting the claims or any part 


of it. 


In Sweden the 1981 Insurance Fund Report describes two different ways in which 


claims are received and processed, as follows. 


In minor bankruptcies employee claims "can be referred very informally" to the 
District Distraint Authority(KFM), which is "required to consider on its own 
initiative whether the quarantee is to be applied as soon as the claim 'becomes 
known’ to the authority." The KFM investigation and examination of claims is not 
standardized but rather adapted to the requirements of the individual case. If the 
employee's claim "seems likely from the very beginning" or "relates only to an 
insignificant sum" a recommendation for payment is forwarded almost automatically 


to the relevant County Administration for payment. 


In larger, "ordinary" bankruptcies the employee may still not have to act to protect 
his own interest by filing a claim, since the bankruptcy trustee is required to act for 
him. Immediately upon a bankruptcy the trustee is required to inform the County 
Administration concerning wage claims that are "clear." The employee is then 
informed of this protection of his interests and the County Administration proceeds 


with payment of the claim. 


In Switzerland the employee must submit his own claim and is given 60 days from the 
date of formal publication of bankruptcy to submit it to the cantonal unemployment 
insurance fund where the debt and bankruptcy office is located. That fund will 


validate and pay the claim. 


In the United Kingdom, as in Ireland, the trustee or receiver plays a central role. 
Employees make their application for payment in the Redundancy Payments Office 
attached to the local Department of Employment Office. The trustee, receiver or 
liquidator, however, is required to act as agent for the Department to process and 


check employees' individual claims. For some claims it appears that the trustee or 
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other agent actually also moves beyond the legislated requirement, makes block 
requisitions for funds to the Department and then disburses these funds to the 


employees according to their respective entitlements. 


The Timeliness of Payment 


Since delays in payments constituted one of the major reasons why wage protection 
funds have been introduced, it is particularly intriguing to examine the extent to 
which timeliness payment is now achieved. Substantial increments of time are 
necessary for all parties to recognize the insolvency, for employees to file claims, 
adminstrators to collect those claims and trustees or other agents to confirm them, 
and for payments to be authorized and made. While the resulting passage of time 
may pale beside the delay experienced before the final wind-up of proceedings under 
bankruptcy legislation, the time elapsed since the employee's last receipt of a valid 


paycheck may still endanger his economic well-being. 


Austria illustrates the most common solution, that of providing for advances on the 
wages for which a claim has been submitted. The Insolvency (Guarantee of 


Remuneration) Act provides that : 


Payments in advance 


In cases worthy of consideration the local employment office shall pay 

a claimant an advance on his insolvency compensation if there is a 

delay in the production of evidence and there is reason to assume that 

such compensation will be granted. In fixing the amount of the 

advance, due account shall be taken of the amount of the insolvency 

compensation that is expected to be payable. The advance shall be 

deducted from such compensation. 
In Belgium a different situation prevails. There the Guarantee Fund will pay 
severance indemnities when the employer has not paid them within 15 days after the 
termination of the contract. For wage arrears and other compensation owing, 
however, the scheme does not count on providing payment until some four to five 


months after the lodging of a claim. 


In Denmark, as in Austria, the fund provides explicitly for the possibilty of making a 
"partial payment." In practice, however, the advance is often provided by the wage 
earner's trade union which is then accorded the entitlement of claim on the 
Guarantee Fund. This is an exception to a general prohibition on the transfer of 


claims, the latter presumably enacted to prevent the discounted sale of claim rights. 
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In France, as in Belgium, the rapidity of payment varies by the type of wage claim. 


The Caille Commission described the two-stage process as follows: 


The first stage will consist of the paying of super-preferred debts [60 
days wage arrears, vacation pay and termination notice pay, all to daily 
maxima]. This payment shall be made within fifteen days commencing 
the date of the judgement decreeing the legal settlement or liquidation 
of assets: the trustee is given ten days in accordance with article 51 of 
the law of July 13, 1967, to draw up a statement of these debts which 
shall be initiated by the commissioner-judge; the institutions shall 
settle, within five days of the date of receipt of this statement, the 
sums mentioned therein. 


In the second stage the "other debts" resulting from the work contract 
shall be paid. These refer to all the debts of the salaried workers, as 
well as to the preferred debts as defined in article 2101 of the Civil 
Code, and all other "unsecured" debts. 


This payment is to be made within a period of three months and eight 
days: 


-- three months to enable the trustee to draw up the statement of 
debts; 


-- the payment by the managing institution should be made within 
eight days of the date of receipt of this statement. 
In Germany the legislation provides for "reasonable" (70 percent in actual practice) 
advance payments but, unlike the Austrian legislation, these payments are a matter 
of right. The only requirements are that the employee so requests and that the 
office has in its possession a statement of the last settlement of wage accounts (or 
the employee may submit his last pay stub) and a written statement of the size of 
the wage entitlement owing, submitted by the employer, trustee, works council, or 


other authority. 


For Israel the timeliness of wage protection payments is not known but presumably it 
is rapid. In 1958 Israel passed a Wage Protection Law to counter the previously 
accepted phenomenon of delayed payment of wages in continuing employment. An 
employer who has failed to make timely payment of wages must pay "wage delay 
compensation" which grows proportionately as the period of wage delay continues. A 
delayed wage is increased by 5 per cent for the first week it is held back and by 10 
percent for each subsequent week of delay, compounded weekly on the net sum due 


after statutory deductions. 
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In the Netherlands it is reported that all necessary documents are finalized in about 
four weeks from the date of the termination of the employer/employee relationship 


or of the formal insolvency, if any. 


In Sweden payment in minor bankruptcies is very timely. The District Distraint 
Authority(KFM) is mandated to act as quickly as possible, even at the risk of 
improper payment of small sums. The Swedish Insurance Fund bluntly reports that 
this is an acceptable cost of expediting payments of small sums if the employee's 
claim "seems likely." In larger "ordinary" bankruptcies timeliness of payment may be 


assured by the trade unions who take over the employee's guarantee right of claim. 


In one particular innovative step the Swedish system also ensures perfectly timely 


termination notice pay. As described in the Insurance Fund Report: 


Wages while under notice are paid as they become due, on or around 

the regular date of payment. As a condition for the payment of such 

wages, the County Administration can demand that the employee make 

a declaration on his faith and honour concerning his employment and 

earned income during the period of notice. 
Finally, in the United Kingdom nothing can happen until a receiver or liquidator is 
appointed, but thereafter wages and vacation pay are normally distributed "fairly 
guickly," within a month of the appointment. This speed, however, has been 
dependent upon the trustee, liquidator or receiver. Until recently the Act required 
that before disbursing funds the Secretary of State for Employment must "... receive 
a statement from the relevant officer of the amount of that debt which appears to 
have been owed to the employee." This requirement could not be dispensed with 
until six months after the employee's application. The resulting delays in payment 
were so frequent that the Employment Bill, 1982 removed the six month requirement 
and payments can be made whenever the Secretary of State is satisfied that there is 
an entitlement and that there is likelihood of delay in his receiving the relevant 


officer's statement. 


Financing 


The E. E. C. Commission Report addressed the issue of financing as follows: 


These [wage] guarantees should not lead to any additional financial 
burdens on the employees. The funds for this purpose should therefore 
be raised only from the employers! contributions. In this connection 
the contributions are to be calculated in such a way that the 
institutions will always have adequate cover in reserve. Where the 
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funds to be found in the event of an employer's insolvency can be 
covered from an actuarial point of view from the general social 
security funds, to which employees contribute in addition to employers, 
this system could be maintained. This should not, however, result in an 
increase in the financial burden on the employees. 
The E. E. C. Directive, however, simply stated a principle that each Member State 
should lay down detailed rules for financing in compliance with the principle that 
"employers shall contribute to financing, unless it is fully covered by the public 


authorities." This does not appear to exclude any assessment on employees. 


In Austria the financing of the Insolvency Compensation Fund is by means of 
subrogated claims, fines, interest on funds held and "a supplement of the employer's 
share of the unemployment insurance contribution..., the rate of the supplemented 
being fixed each year by ordinance of the Federal Minister of Social Administration," 


calculated in thousandths of the payroll. No employee or state funds are used. 


In Belgium, also, the Compensation Fund is exclusively funded by employers' 
contributions in spite of close links to the joint employer and employee funded 
unemployment insurance system. The method for fixing the employer contribution 
rate is that although the Fund's management committee propose a call rate, the final 
decision rests with the Minister of Employment and Labour after hearing the opinion 
of the (tripartite) National Labour Council. If this rate does not prove adequate the 
Fund has possible access to public sector borrowing. It should also be noted that in 
Belgium and other countries where social security benefits are guaranteed separately 
from wages, that is by the social security institutions themselves, those benefits are 
financed through the regular financial system for social security, not by 
contributions to the Compensation Fund or its other national equivalents. Germany 


is an exception to this. 


In Denmark the guarantee fund is exclusively employer funded, with yearly 
contributions set by administrative decree as a percent of payroll. In order to meet 
the initial commitments of the fund's operation, however, the legislation authorized 


a two year loan from the Treasury at 1 per cent interest. 


In Finland claims are paid by the state which is annually reimbursed by the 
Federation of Unemployment Insurance Funds for the difference between 


disbursements and recoveries. 


In France the Caille Commission recommended that the insurance plan be financed 


by contributions which are the exclusive responsibility of the employers. The 
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Commission further proposed that: 


THE CONTRIBUTION BASIS: 


These contributions will be based on the remunerations which are used 
to calculate contributions to the unemployment insurance plan... 


The contributions are calculated according to gross remunerations, that 
is, before obligatory or optional deductions have been made (Social 
Security contribution, employer participation in vocational training, 
complementary retirement plan, mutual insurance plans), including the 
advantages in cash, premiums and gratuities liable to income tax. 


In the absence of precise directives in this respect, we may think that 
remunerations used as a basis for the contributions are fully taken into 
account, with the exclusion of any ceiling as exists in the 
unemployment insurance plan. 

SETTING OF, AND RATE OF CONTRBUTION: 


In the absence of any contrary directive, it will be up to the 
Association mentioned in article 2 to set the amount of these 
contributions. 


According to the information given your Reporter, the rate of these 
contributions could be assessed, in the project's balance sheet, at about 
0.01 or 0.02% of the overall salaries in so far as we estimate the salary 
credits which have remained unpaid to the salaried workers at about 37 
million F, after the closing of the liquidations of assets which occurred 
in 1972. Of course, the fund will need additional resources to quickly 
pay off the sums which it will be able to recover only after rather long 
periods of time. 


Moreover, the first year, a higher contribution could be set in order to 
allow the plan to benefit from reserves. 


Furthermore, nothing would prevent modulated contributions from 

being in terms of the risk to be covered, even though such a principle 

appears counter to the solidarity of the employer. 
In practice the French levy on employers was initially set at 0.02% and started four 
months before the wage protection guarantee became effective. Nonetheless, funds 
available from the assessment quickly proved insufficient. The rate adopted was 
based on an estimated expenditure of 123,000 francs in 1974 whereas the actual 
outlay that year was 600,000 francs. Recourse was quickly made to public borrowing 
and the contribution rate was raised to 0.05% in July 1974 and to 0.2% in January 


1975. In 1976, also, a ceiling was placed on individual claims. 


By 1982 the rate had risen a further 0.05% to reach 0.25%. This compares to a 
general unemployment insurance contribution by employers of 2.76% and by 
employees of 0.84%. Both for wage protection and for general unemployment 
insurance these percentages are applied only on salaries up to four times the social 


security ceiling. That (1984) ceiling is 8110 francs and thus the ceiling used to 
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calculate contributions is 32,440 francs ($4,550). At that rate the wage protection 


contribution by employers is 81 francs or $11.36 per employee. 


In Germany the Bankruptcy Indemnification Fund is entirely financed by employers' 
contributions and the rate is fixed annually by the Federal Labour Institute on the 
basis of the previous year's net expenditures. When this rate is passed on to 
employers, however, it is done so on a variable basis. Each member association of 
the Federation of Employers’ Mutual Insurance Associations assesses a separate 
experience based rate on its members. Thus, for example, in 1981 the general 
assessment rate was 0.0783% of gross payroll after a 1980 rate of 0.0419%. The 
specific assessments for quarries and concrete products employers, however, 
assessed by their own association, were 0.11% and 0.048% of the gross payroll. 
Appropriately, these assessments are collected along with workers’ compensation 


assessments. 


As in France, the wage protection guarantee was more expensive than originally 
envisioned. Although workers! annual losses prior to the passage of the Bankruptcy 
Deficiency aw were estimated at several tens of millions of marks, total payouts by 
the fund jumped from 71 million marks ($30 million) in 1974 to 263 million marks 
($113 million) in 1975. Total payout remained at a figure of between 200 and 300 
million marks through 1980, rose to 410 million marks in 1981 and rose again to 635 
million marks ($272 million) in 1982. Recoveries from insolvent businesses in 1982 


reduced the net cost by 80 million marks to 555 million marks ($238 million). 


In Greece the jointly financed unemployment insurance scheme is administered by 
the National Employment and Manpower of fice (OAED) which budgeted 90 million 
drachma ($1.4 million) for the first (1982) year of operation of the wage protection 


guarantee. 


In Ireland the new wage protection insurance is employer financed at an unknown 
rate and in Italy the guarantee fund for the protection of severance pay is financed 


from an (1982) employer paid assessment of 0.03% of annual payroll. 


In Japan, wage protection financing reportedly is partly by employers, in connection 


with their accident insurance, and partly by the State. 


In the Netherlands the wage protection guarantee is exclusively financed by 
employers. From 1968 - 1976 the total outlay was 190 million guilders ($70 million) 
of which 18% had been recovered through subrogated rights and the remainder by 


assessments on employers. 
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In Norway wage protection is also financed by employers' contributions except that 
an employer is allowed to pass on to his employees one half the cost of vacation and 


holiday pay insurance contributions. 


In Spain wage protection is, again, entirely employer financed. With a contribution 
rate originally fixed at 0.2% of the wage used as a basis for calculating social 
security contributions, the scheme was underfunded (given its low recovery rate) and 


in 1983 the contribution rate was raised to 0.5%. 


In Sweden the wage protection assessment placed exclusively on employers rose from 
0.02% of the wage bill in 1971 to 0.2% in 1980. The amount paid out of the fund has 
varied widely but in fiscal 1978/79 was 350 million Krona ($53 million) and in fiscal 
1979/80 was 270 million Krona ($41 million). 


Switzerland provides a contrasting example of wage protection financing. This 
financing is directly out of the resources of the unemployment insurance program. In 
1982 the total assessment for unemployment insurance was 0.5% of insured payroll, 


0.25% paid by employers and 0.25% paid by employees. 


The United Kingdom, also, provides an example of joint financing. Although 
originally financing was entirely by employers, effective from 1982 employees were 
also required to contribute, due to a substantial accummulated deficit. In 1975 flat 
assessment of 0.2% payroll was paid by employers (only) for redundancy payments 
and for unpaid wages in insolvency situations. By 1983 the total rate was 0.4% of 
which 0.15% was to be paid by employers and 0.25% was to be paid by employees. 
These rates include financing for some redundancy payments to employees of solvent 


firms as well as of insolvent firms. 


In fiscal 1982/83 redundancy payments out of the fund reached 72 million pounds. 
The portion attributed to insolvencies is not recorded but has been estimated at 
three quarters (54 million pounds, $86 million). Other wage protection payments to 
employees of insolvent firms reached 46.5 million pounds ($72 million). These figures 


are the highest since the wage quarantee was initiated. 


Priorities and Recoveries 


For nations with wage protection funds the matter of priority of claim on the assets 
of an insolvent employer is a secondary concern. After all, the inadequacy of 
priority, the delay in payments on the priority and the insufficiency of assets on 
which the priority could be attached were basic factors leading to the introduction of 


wage protection funds. 
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Nonetheless, in all nations on which information has been obtained, that priority, or a 
modification of it, is now subrogated to a fund. The degree to which the fund's 
priority is effective, after whatever delays, is now relevant primarily as part of the 
long term financing of the guarantee fund (all nations direct the proceeds of the 
subrogated claims to their guarantee funds rather than to general revenues). The 
priority of the claim and the vigor with which it is pursued may differ from the 
situation prior to the enactment of the wage protection law. If the priority is 
lessened or not pursued then the claims of other creditors - primarily financial 
institutions, suppliers, and governments - are improved accordingly. This, in turn, 
should marginally improve the availability and cost of credit to firms in difficult 
economic straits. If the priority is maintained and vigorously pursued for the 
collective benefit of employers financing the wage protection fund, then the other 
individual creditors will receive no de facto benefit and will make their decisions on 


granting or extending credit accordingly. 


In Austria the Bankruptcy Code and the Composition Code accord a limited 
preferential claim to wages, termination notice pay, severance pay and benefit 
contributions. This claim is effective only after claims by right of lien or other 
property rights. To the extent that compensation is granted to employees by the 
Insolvency Guarantee F und the right of claim is subrogated to the Fund without being 
diminished. The rate of recoveries is not known, but prior to the creation of a fund 


workers received only one-fifth of their wage claims. 


In Belgium, also, the Compensation Fund and the social security funds are 
preferential creditors, apparently after claims on movable and immovable property, 
tax claims and bankruptcy costs. Rights of claim are subrogated and recoveries 
(from all cases, not just insolvencies) amount to 10% of the Compensation Fund's 


annual revenue. 


In Denmark and in Finland, too, claims for wages are preferential and subrogated, in 
Denmark to the Fund and in Finland to the State. 


In France wage claims are accorded three different priorities according to the type 
of wage claimed, amount, and time period in which the wage was earned. The wage 
guarantee fund is subrogated to each of these. The highest level of claim, "super 
preferred," is ineffective against mortgage debts but generally receivers are bound 


to pay it, if funds are available, even over charges on movable and immmovable 
property and claims of the state. 


sale 


In the first six years of operation of the guarantee fund "super preferred" subrogated 
claim payments were 43.5% recovered. Other preferred claims were only 12.2% 


recovered and ordinary unsecured claims were only 2.8% recovered. 


In Germany, wage claims are accorded a preferred status, but when the guarantee 
fund acquires subrogated rights the claim status is reduced to rank below legal costs 
and wages due for the period following the date of liquidation. Nonetheless, 
recoveries have increased from zero in the first year of operation of the fund to 
0.3% (of monies paid out the same year) in 1975, 1.4% in 1976, 3.5% in 1977, 7.8% in 
1978, 14.9% in 1979, 21.8% in 1980, 11.8% in 1981, and 12.6% in 1982. Total 
recoveries in these years were 257 million marks ($110 million) representing 9.5% of 


total payments by the fund to employees. 


Due to a recent, 1984, Federal Labour Court decision, however, the Federal 
Goverment has announced an intent to fundamentally reform the law on 
insolvency. The court decision had removed the preferential status accorded to 
redundancy or severance payments (which, as has been noted, are not covered by the 


guarantee fund), thereby making the claims practically valueless. 


The new Irish Protection of Employees (Employers' Insolvency) Bill, 1984 contains 
provisions for apparently undiminished subrogated rights. These rights are 


preferential after the rights of social security and tax authorities. 


In Italy employees' claims and social insurance claims enjoy special rights of 
preference with no limit of time or amount before charges on mavable property and 
claims of the State, but after charges on immovable property, the costs of the 
bankruptcy proceedings, and the claims of industrial credit institutes in respect of 


tools and machinery. 


In Japan civil law gives preferential priority to wage claims for the last three 
months, but the claim is ineffective against other claims secured by bonds and 


mortgages. 


In Luxemburg the wage guarantee fund and the social security authorities are 
subrogated for employee claims and thus considered preferentially, over all other 


claimants, except those holding charges on movable and immovable property. 


In the Netherlands the Fund's subrogated right of claim again is preferential, behind 
tax authorities, social security authorities and secured claims. In the first nine years 


of the Fund's operation the Dutch priority led to the recovery of 18 per cent of total 
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payments by the Fund. 


Norway and Spain also both subrogate the right of claim with Norway pre-empting 
challenges by the stipulation that the subrogation applies "even where the conditions 
for the payment of the guarantee are not fulfilled." In each case the claim's status is 
first preferred and the Spanish legislation specifies that the claim status is 
undiminished in spite of having been assigned. In 1981, however, Spain's rate of 


recovery of payments was less than 1%. 


In Sweden the priority accorded wages was significantly reduced when the Wage 
Guarantee Fund was created and subrogated to the right of claim. Previously the 
priority was described (in the Swedish Insurance Fund Report) as "practically the 
most privileged of all claims in cases of bankruptcy," which "to a considerable 
extent" allowed wage and pension claims to be met from the assets of the bankrupt, 
if any. When the Wage Guarantee Fund was created the priority was reduced to a 
preferred claim, "to the benefit of those holding securities in the firm." In fiscal 
1978/79 recoveries were only 24 million Krona ($3.6 million) representing 6.9% of 
total payments by the fund and in 1979/80 31 million Krona ($4.7 million) 
representing 11.5% of total payments by the fund. 


In Switzerland the Unemployment Insurance Fund is subrogated to the employee's 
right of claim and that claim is apparently meant to be automatic. The legislation 
provides that the Fund "shall not be entitled to waive any claim unless the 
bankruptcy proceedings have been suspended by the court which declared [the] 
bankruptcy." 


Finally, in the United Kingdom most wages, widely construed, are accorded a 
preferential status behind the holders of fixed charges but in front of those secured 
by floating charges or unsecured creditors. The Redundancy Fund may be subrogated 
to the wage claim, although the details and degrees of coverage differ between the 
wages guaranteed and those eligible for preferential status. The maximum 
preferential claim (in 1983) is 800 pounds plus accrued holiday pay, social security 
contributions and redundancy fund contributions in the previous twelve months. In 


1980 - 81 these recoveries amounted to 11% of claims. 


Other Cost Concerns 


Other cost concerns of the various countries are of limited scope. Where problems 
have been experienced they appear to have arisen from lack of legislative clarity 


rather than from any problems endemic to wage protection funds. Even the increase 
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in costs beyond originally expected levels has been attributed far more to the general 


economic situation than to the moral hazard of a fund. 


In France that increase was from 0.02% in February 1974 to 0.2% in January 1975, 
but merely led to the placing of a cap on individual claims. Even in 1982, when the 
rate had reached 0.25%, it represented less than one tenth the employers' total 
unemployment insurance assessment. Recently announced reforms for the French 
unemployment insurance system, to be implemented in April 1985, have apparently 


left the wage protection guarantee completely untouched. 


In Germany, too, the cost of the wage protection guarantee grew quickly, from an 
original forecast of several tens of millions of marks to over 70 million marks in the 
first year of operation and then, in the second year, to a plateau level of 200 million 
to 300 million marks, maintained throughout the remainder of the 1970's. The 
quickness of the increase and of subsequent levelling off, in both France and 
Germany, indicate that original underestimates of costs and economic downturn are 
more likely explanations of the cost increases than the alternative of abuse of the 
guarantee. It is difficult to credit the idea that desperate or unscrupulous parties 


could have learned so quickly and so fully how to exploit the system. 


Nonetheless, German sources have provided the best commentary on the types of 


moral hazard associated with the wage guarantee. They reported: 


while it is true that wages are often increased prior to the date of an 
insolvency, such cases are investigated and there is not often-reason to 
suspect fraudulent activity; 


while it is also true that employers ask employees to stay on the job for 
some time without wages in order to turn the business around, 
recognizing that the wages will be guaranteed by the F und, in evidence 
this becomes a case of whether it is a misuse or a justifiable use of the 
legislation; and, 


although it is possible that fictitious companies could be started or 
extra employees added before an insolvency in order to create wage 
claims, it is difficult to do so successfully because of the registration 
requirements of the social security authorities. 
In Sweden, as mentioned in the discussion on timeliness of payment, the Insurance 
Fund bluntly reports that the risk of improper payment of small sums is recognized 


and accepted. The reasoning set forth in the report is as follows: 


If the employee's claim seems likely from the very beginning, then no 
extensive investigation should be made. Nor should the KFM initiate 
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any detailed investigation when the employee's claim relates only to an 
insignificant sum. 


It has been suggested in various contexts that the wage guarantee is 
abused, and that this is one of the reasons why payments of these sums 
have increased sharply in recent years. 


It has not, however, been proven that abuse occurs on such a scale as to 
influence the scale of payments to any major degree. In the view of 
the National Tax Office, payments have increased so sharply mainly for 
other reasons. 


It is clear, on the other hand, that unjustified claims are sometimes put 
forward. The KFM, in its review, has on a number of occasions brought 
to light attempts to abuse the system, for example by special ways of 


constructing the company and terms of employment. 


Small sums may, on occasion, be improperly paid out. This, however, 
has to be accepted in view of the demand for fast handling. The wage 
guarantee legislation is social legislation. Wage payments to 
employees should therefore not be unnecessarily delayed by long- 
drawn-out examinations on the part of the authority. 


When the KFM has completed its investigation - possibly with the 
assistance of another KFM - the authority shall inform the relevant 
County Administration "without delay" if a claim has been found 
payable. 
The increase in payments, mentioned in the section on financing, was similar to the 
increases in France and Germany, with assessments and contributions rising quickly 
to several times the original levels. The "other reasons" for the sharp increase are 
given as the steady decline in monetary value, an increased number of bankruptcies, 
a higher proportion of company bankruptcies affecting a greater number of 
employees, an increase in the period of termination notice entitlement, and the 


lower priority accorded to wage claims subrogated to the F und. 


In the United Kingdom, also, payments and assessment rates increased, but far less 
on a proportional basis. The 1975 rate of 0.2% of payroll was set at a reasonable 
level and the 1983 rate of 0.4% has been attributed to the recession. The (1982) 
Committee on Insolvency Law and Practice (known as the Cork Committee Report 
after the chairman, Sir Kenneth Cork) heard evidence that some portion of this was, 
as in Germany, attributable to the guarantee provisions facilitating companies 
countinuing on business in spite of economic difficulty. The Committee heard 
representations that this was good, in that it allowed some companies to avoid 
collapse, but other representations that the law had sometimes encouraged banks as 
well as employees to continue to support non-viable concerns long after this was 


economically justified. The Committee itself divided on the issue. 
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Non-F und Countries 


Australia, New Zealand and the United States neither have nor are known to be 
contemplating creating wage guarantee systems at a national level. At the state 
level, also, wage protection systems have been created in only two jurisdictions - 
Maine and Massachusetts - and both are quite limited in regards to the wages 


covered. 


In Australia the Bankruptcy Act provides a limited preferential claim for "salary, 
wages, Commission or otherwise" ranking sixth in the class of preferred claims 
established by the Act. The uniform company legislation of the states and territories 
also makes preferential claims for salary or wages in the event of a winding-up. 
Such a priority is reported to be generally ineffective. Cases where wages have 
actually been collected have tended to be ones involving the Workmen's Lien Acts of 
the various states, although even those are often frustrated by matters of 


registration and timing. 


In New Zealand the Insolvency Act provides for an employee right of claim for wages 


or salary up to a four month limit of $1,500 New Zealand dollars ($960 Canadian). 


In the United States the federal Bankruptcy Code gives an unsecured, third preferred 
claim for "wages, salaries, or commissions, including vacation, severance and sick 
leave pay" earned within 90 days prior to filing or business cessation, up to $2,000, 


and gives a fourth, limited priority to benefit plan contributions. 


The precise status of severance pay has been controversial. Some success has been 
achieved in classifiying it as a first preferred "administrative" expense, a status also 
accorded to wages earned during bankruptcy proceedings. The chances of success 
appear to depend upon timing and the wording of collective bargaining agreement 
provisions on severance pay. If the contract calls for a flat rate of severance pay, 
due upon discharge, the entire amount is given priority. If a variable rate is called 
for, then only the pro rata share earned while the debtor-in-possession administered 
the business is given priority. The remaining amounts fall under the third and fourth 


preferred categories. 


The substantial litigation around the status of severance pay accentuates the lack of 
similarly extensive litigation or public expressions of concern about other wage 
entitlements. The source of this apparent anomaly perhaps may rest partly in the 
limits of those other entitlements. Neither U.S. federal, nor by far the large 


majority of U.S. state, labour laws create any statutory right to termination notice 
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or pay-in-lieu of termination notice, to severance pay, or, in many jurisdictions, even 
to vacation pay. Rather, these matters are left to the individual or collectively 
bargained employment contract. As a result, the most common entitlement of an 
employee on the insolvency of his or her employer is limited to actual wage arrears, 
narrowly defined, possibly plus some benefit contributions to pensions or other 
benefit plans. Pension benefits, it should be noted, are protected in the U.S. by a 
guarantee system created by the Employment Retirement Income Security Act of 
1974 (ERISA). 


The resulting potential wage loss in an insolvency is thus small. According to one 
source, in the non-unionized sector of the U.S. economy that wage loss is typically no 
more than one pay period. If accurate, this small size assists in explaining why ad 
hoc practical solutions are said to provide payment of many employee wage claims in 
insolvency cases (other inter-related reasons stem from the nature of the U.S. credit 


and insolvency systems). 


Such a small size of typical wage claims would also assist in explaining why the 
maximum claim levels allowed in U.S. state statutes are so small. Although the U.S. 
Fair Labour Standards Act simply provides that the priority of wage claims and the 
extent of such priority are regulated by the Federal Bankruptcy Act, most U.S. 


states have their own provisions about the priority of wage claims. 


Among the 29 U.S. states which have been identified as having a priority of claim for 
wages, one extends it to a maximum of only $50, three to a maximum of $100, two to 
a maximum of $150, one to a maximum of $200, five to a maximum of $300, five to a 
maximum of $600, one to a maximum of $900, two to a maximum of $1,000, one to a 
maximum of $2,000, and one to a maximum of $3,000. For the remaining seven 
states the maxima, if any, are unclear or related to a number of days, weeks or 


months. With rare exception the status accorded to these claims is preferential. 


The State of Maine's wage protection guarantee fund also covers only a small sum of 
wages owning, namely two weeks wages, in spite of Maine having termination notice 


and severance pay provisions applying to large closures. The law provides that: 


Maine Wage Assurance Fund - There is established a Maine Wage 
Assurance Fund to be used by the Bureau of Labor Standards within the 
Department of Labor for the purpose of assuring that all former 
employees of employers within the state receive payment for wages for 
a maximum of two weeks for the work they have performed. The 
Legislature intends that payment of earned wages from the fund be 
limited to those cases when the employer has terminated his business 
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and there are no assets of the employer from which earned wages may 

be paid, or when the employer has filed under any provision of the 

Federal Bankruptcy Act. No officer or director in the case of a 

corporation, no partner in the case of a partnership and no owner in the 

case of a sole proprietorship may be considered an employee for 

purposes of this section. 
The State of Massachussets also has created a limited wage protection guarantee of 
a quite different form. Effective January, 1985 it establishes a Re-employment 
Assistance Fund and a Health Insurance Benefits Fund to pay benefits in plant 
closure cases where advance notice of closing or severance pay is not provided. The 
benefits are supplemental to unemployment insurance and are designed to ensure 
that the worker receives 75 percent of his weekly wage, or as close to that 
percentage as possible within a $97 limit on the weekly supplement. The benefits are 
available for a maximum of 13 weeks, which is also the time period during which 
health insurance contributions will be made. Apart from expected adminstrative 
expenses, the budget set aside from the state's General Fund for these payments is 


$5.6 million, U.S. 


Postscript 


In 1985, after the text of this paper was completed, the State of Oregon enacted 
wage protection provisions which represent a significant departure from previous 
Americian practice. In general, Oregon has now enacted a modified super priority 
(effective in insolvencies other than bankruptcies) and an employer financed Wage 
Security Fund (effective in all insolvencies) to provide wage protection when there 
exist no other assets or resources for payment. These provisions (contained in 
Oregon A-Engrossed Senate Bill 193, 1985, as amended by the House) become 
effective July 1, 1986. 


The field of application of the modified super priority extends to receiverships, sales, 
transfers and liquidations commenced after July 1, 1985. It includes receiverships 


where the receiver continues to operate a business as well as wind ups. 


The priority is extended to wages and compensations for labour and services 
performed during the preceeding six months, to a maximum of $2,000 (U.S.) per 
employee. "Wages and compensation" are undefined in the Act but Oregon court 
decisions have interpreted wages broadly. State officials expect that vacation pay, 


sick leave pay and severance pay will be included. 
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The priority is subject to the limitation that "no claim and lien shall attach to any 
real property" but shall only attach to "A) Raw materials, B) Products in process, C) 
Cash on hand or in a bank account, D) Inventory, E) Accounts receivable, and F) 


Property or products of the business that are held for sale." 


This modified super priority was passed by the Oregon Senate but the Oregon House 
supplemented it by establishing a Wage Security Fund financed by a initial 
assessment on employers of 0.3% of the quarterly assessable payroll, to be collected 
in conjunction with the regular quarterly assessment for Oregon's Unemployment 


Compensation Trust F und. 


The provisions for claiming from the Wage Security Fund are: 


"(1) When an employee files a wage claim pursuant to this chapter 
for wages eared and unpaid after July 1, 1986, and before 
July 1, 1989, and the commissioner determines that the employer 
against whom the claim was filed has ceased doing business and is 
without sufficient assets to pay the wage claim and the wage 
claim cannot otherwise be fully and promptly paid the 
commissioner, after determining that the claim is valid, shall pay 
the amount thereof to the claimant up to the amount of $2,000 or 
the amount of wages earned and unpaid for a period of 60 days 
prior to the time the employer ceased doing business, whichever 
amount is the lesser, from such funds as may be available pursuant 
to subsection (2) of section 4 of this 1985 Act. 


The commissioner is then accorded rights of recovery of payment, with penalty, as 
follows: 


"(2) The commissioner may commence an appropriate action, suit or 
proceeding to recover from the employer amounts paid from the Wage 
Security Fund pursuant to subsection (1) of this section. In any such 
action, suit or proceeding, the amounts sought to be recovered by the 
commissioner shall be considered as secured claims against the personal 
property of the employer from the date of the filing required by 
subsection (3) of this section. In addition to costs and disbursements, 
the commissioner is entitled to recover reasonable attorney fees at trial 
and on appeal, together with a penalty of 25 percent of all was owed by 
the employer or $200, whichever amount is the greater. All recovery 
made by the commissioner pursuant to this subsection shall be paid into 
the Wage Security Fund. 
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Il. WAGE PROTECTION IN OTHER CANADIAN JURISDICTIONS 


A. THE FEDERAL JURISDICTION 


Existing Law 


The existing federal law is presented herein only for the limited purposes of 
providing a context for comparison to the laws of other jurisdictions and as a 
preface to describing attempts at reform. It is not intended as a full or 
de tailed exposition. 


The primary federal Acts of interest are the Bankruptcy Act and the Bank 
Act. The wage protection provisions of the existing federal Bankruptcy Act 


are: 


The $500 limit was set in 1949 and at that time represented between two and three 


months wages. By 1984, however, average industrial wages have so risen that $500 


107. (1) Subject to the rights of secured creditors, the proceeds 
realized from the property of a bankrupt shall be applied in priority of 
payment as follows: 


(a) 
(b) 
(c) 
(d) 


(e) 
(f) 
(g) 
(h) 


(i) 
(j) 


[funeral expenses] 

[costs of adminstration] 

[Superintendent's levy] 
wages, salaries, commission or compensation of any clerk, servant, 
travelling salesman, labourer or workman for services rendered 
during three months next preceding the bankruptcy to the extent 
of five hundred dollars in each case; together with in the case of a 
travelling salesman, disbursements properly incurred by him in and 
about the bankrupt's business, to the extent of an additional three 
hundred dollars in each case, during the same period; and for the 
purposes of this paragraph commissions payable when goods are 
shipped, delivered or paid for, if shipped, delivered or paid for 
within the three-month period, shall be deemed to have been 
eared therein: 
[municipal taxes] 
[rent arrears] 
[various fees] 
[workers' compensation, unemployment insurance, and 
Income Tax payments] 
[other payments to injured employees] 
[other claims of the crown] 


(2) Subject to the retention of such sums as may be necessary for 
the costs of administration or otherwise, payment in accordance 
with subsection (1) shall be made as soon as funds are available for 
the purpose. 


(3) A creditor whose rights are restricted by this section is entitled 
to rank as an unsecured creditor for any balance of claim due him. 


represents only between six and seven days wages. 


The value of this priority, moreover, is limited by the likelihood of collection and the 
delays entailed. No precise figures are available specifically for wage claimants, but 


the average payment for all preferred, unsecured creditors in bankruptcy files closed 
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during 1971 was approximately 33 cents on the dollar. Since this figure included 
large Crown claims ranked and paid after wage claims, it may be inferred that the 
average payment for wage claims under s. 107(1)(d) was greater than 33 cents on the 


dollar. 


In a 10% representative sample study for the Landry Committee (discussed below) 
somewhat similar results were found. For the period 1976-80, wage payments 
recorded by trustees were only 23% of the amounts claimed. Recorded claims were 
not limited to those under s. 107(1Xd) and if they had been so limited the percentage 
might have doubled. Conversely, trustees, to avoid wasted effort, do not record all 
wage entitlements when they know there will be no assets available to satisfy 
unpre ferred, unsecured creditors so 23% thus overstates the actual payment rate of 


all wage entitlements. 


The time delay before receiving these payments also should be noted. Although once 
again precise data is not available, the study carried out for the Landry Committee 
reported that the average time to close a bankruptcy file containing wage claims was 


about 14 months. 


Successive Bankruptcy Bills 


So far, there have been six amending bills, each of which actually would replace the 
entire Bankruptcy Act, distinguishable as: C-60, introduced in 1975; S-11, introduced 
in 1978; S-14, introduced in 1979; S-9, introduced later in 1979; C-12, introduced in 
1980, and C-17, introduced in 1984. 


Bill C-60 attempted to create a "super-priority" for wages widely construed to 
include salaries, fees, commissions and other compensation for services including 
severance pay, vacation pay, pension and other health and welfare plan 
contributions. The maximum wage claim to be accorded this status was set at $2,000 
"exclusive of any amount deemed to be held in trust for Her Majesty," that is, 
apparently, net of withholding for taxes, etc. In addition, wages were still to be 
accorded a preferred status similar to that in the existing Act, for a further $2,000. 
gross of taxes. At that time, it should be noted, $2,000 represented 10 weeks of the 
average industrial wage, gross of taxes, and a progressively larger number of weeks 


net of taxes. 


This "super-priority" was so dubbed because it went beyond the order of priority over 


unsecured assets and could be realized out of secured assets if funds and 
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unencumbered assets were insufficient. Timeliness of payment was to be achieved by 
allowing the trustee to borrow money to pay the wage claim and subrogating the 
lender to the super-priority. The secured creditors would receive the wage-earner's 
preferred status of claim for any losses to the super-priority and would be subrogated 
to the wage earners right of claim against directors of a bankrupt corporation. The 


wording of the key provision, s. 238, was: 


(1) [definitions] 


(2) A claim for wages is deemed to be a claim for a secured debt that 
has priority over any other security interest that any creditor has in 
the property of a debtor. 


(3) Notwithstanding section 240, after a proposal or a petition is filed 
in respect of a debtor, a secured creditor shall not, unless he is so 
authorized in writing by the trustee, realize or otherwise deal with any 
property of the debtor in which the creditor has a security interest 
until ten days have elapsed following the date of the proposal or the 
date of bankruptcy. 


(4) Where there is a claim for wages against an estate the trustee may 
register a caveat or caution against property of the debtor that is 
sub ject to a security interest. 


(5) Where there is a claim for wages against an estate, the trustee may 
borrow money to pay the claim and may, subject to subsections (6) and 
(7), grant to the lender of that money a security interest in any lawful 
form on the property of the estate, and that security interest, 
irrespective of when it is registered or otherwise perfected, has 
priority over any other security interest to which the property of the 
estate is subject. 


(6) Where more than one property of an estate is subject to a security 
interest, the maximum amount of a security interest that the trustee 
may grant under subsection (5) in respect of each such property shall be 
calculated by dividing the total of the current fair values of the 
security interests to which each such property is subject by the total of 
the current fair values of the security interests to which all such 
properties of the estate are subject and multiplying the quotient by the 
total of the claims for wages. 


(7) Where each secured creditor agrees in writing, the trustee may, in 
order to secure a borrowing made under subsection (5), grant a security 
interest on only one or some of the properties of the estate. 


(8) [subrogation] 


This proposal for a "super-priority" met with opposition so intense that the "super 
priority" was dropped from the subsequent bills S-11, S-14, S-9, and originally, C-12 
and C-17. The opposition parties argued that the "super-priority" would ensure 


neither certainty nor timeliness of payment, would make financing more expensive 
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and difficult to obtain, particularly for labour-intensive industries, and would create 


immense administrative difficulties for trustees. 


These arguments were found convincing and attention was directed instead at the 
possibility of creating a wage guarantee fund. The prospect for creating such a fund, 
however, appears to have foundered over the lack of information as to what it would 
cost. Bankruptcy officials had estimated in 1975 that the cost would not exceed $4 
million, if severance pay were to be excluded, but they also admitted that 


insufficient statistical information had been collected to make the estimate reliable. 


Subsequent to Bill C-60, then, the approach to wage protection once again became 
one of simply according a preferred status to wage claims, in spite of the low levels 
of payment and the delays before payment. The maximum preferred claims, 
however, were to be raised to $2,000 for gross wages and an additional $500 for 
pensions, health and welfare plan contributions. In 1980 the $2,000 figure 
represented six to seven weeks wages (five weeks in 1984) but the wide definition of 
wages in bill C-60 was abandoned, making it unclear whether severance pay and 


termination notice pay were included. 


The Senate Committee 


In 1975 the primary public forum for opposition to "super-priority" had been the 
Senate. It was that body that had recommended, as an alternative, "a government 
administered fund under the authority of the Bankruptcy Act out of which unpaid 


wages of employees could be paid forthwith upon the bankruptcy." 


In 1980 the Senate again faced the question of wage-protection, this time referred to 
it in the form of the $2,000 preferred status then in Bill C-12. Hearings were held by 
the Senate Banking, Trade and Commerce Committee on all of Bill C-12 but the 
issue of wage protection was reported to have "dominated the hearings before your 


Committee." 


Three alternative solutions were suggested to remedy the problem. The first was a 
"super-priority" on the lines of Bill C-60. It was rejected, in detail, on the same 
grounds as earlier. There would be no certainty of payment where assets were 
insufficient and "sophisticated lenders" could avoid the super-priority. There would 
also be no certainty of timeliness of payment, in spite of a trustee's authority to 
borrow funds, since it would take time for the lender to satisfy itself as to the 


realizable value of any assets. The allocation of costs among secured creditors 
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would be complex and the courts would "be clogged with cases attempting to 
determine the respective priorities of various classes of secured creditors and with 
respect to the claims of wage earners." Finally, the credit available to labour 


intensive industries would be impaired or reduced. 


The second solution was a "modified priority" that would apply only to current 
assets. As such, it would not rank ahead of the claims on land and buildings, but 
ahead of securities on cash, temporary investments, inventory and receivables which 
have been created by the supply of goods and services. This "modified priority" 
appears to be an attempt at a compromise solution which might restore the 
likelihood of collection to where it had been in 1949 when lending practices in 
Canada were less sophisticated. Nonetheless, the Committee rejected it as suffering 
from the same problems as "super-priority", with the certainty of payment reduced 


further and the allocation of burden simplified. 


The third and recommended solution was to create a Wage Earners Protection F und. 
The fund would be financed by all employers with six or more employees but would 
cover all employees, regardless of the size of their employing firm. Administration 
would be through the Superintendent of Bankruptcy, with the trustees acting as 
agents to determine entitlements and make payments within two weeks after the 
date of bankruptcy. The maximum claim would be for a $2,500 total of claims for 
wages and pension and other benfit plan contributions. No explanation was given as 
to the size of this maximum claim but the Committee did explain that its 
recommendations of a set monetary limit rather than a time limit, expressed as a 
number of weeks wages, was for the purpose of benefiting the more needy low wage 


earners in preference to high wage earners. 


The Senate Committee recommended this solution since it met all four objectives of 
certainty of payment, promptness of payment, simplicity of administration and lack 
of negative impact on business financing. Also, the Committeee referred to the 
wage guarantee funds in England, France and Germany as showing a fund to be the 
best solution for the protection of the wage earner and it referred to the experience 
of these countries as a guide to financing. The Committee did not, however, make 


any estimate of its own as to the costs in Canada. 


The Landry Committee 


Shortly after the release of the Senate Committee's report, the Minister of 
Consumer and Corporate Affairs appointed a Committee on Wage Protection in 
matters of Bankruptcy and Insolvency to enquire further into the question of wage 
protection. In particular it was asked to enquire whether wage protection should be 
limited to bankruptcies, to determine the extent of the problem and the costs 
associated with resolving it, and to advise on the possible methods of administering 


it. 


The Committee was chaired by Raymond Landry, Dean of the Faculty of Law at the 
University of Ottawa and a former Superintendent of Bankruptcy. The Committee 
members were the Director of Research and Education for the Canadian Labour 
Congress, a former Deputy Chairman of the Bank of Nova Scotia, and a former 


Director General of the Quebec Department of Industry and Commerce. 


In the year preceding its October, 1981 report the Committee surveyed the 
Provinces, commissioned research into the bankruptcy files and receivership 
summary sheets held by Consumer and Corporate Affairs Canada, and spoke with 


wage protection authorities of six other countries and the E.E.C. 


In spite of its commissioned research the Committee was unable to determine the 
extent of the problem or the costs of its resolution. The Committee was, however, 
quite clear in echoing the Senate Committee in recommending a wage guarantee 


fund as the only workable means of providing wage protection. 


The major value of the Landry Committee's investigations appears in their 
willingness to address the problem of providing wage protection in a context of over- 
lapping federal jurisdiction over bankruptcies and provincial jurisdiction over 
receiverships and other insolvencies. The usual Canadian jurisdictional problem of 
trying to provide consistency across Canada is exacerbated by creditors in 
insolvencies literally being able to choose federal or provincial jurisdiction by simply 
putting a company into receivership or by petitioning it into bankruptcy. The 


Committee concluded, therefore, that any solution must be national. 


The highlights and recommendations of the Committee were summarized in its 


report as follows: 
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1. The goals of anew wage protection system should be to ultimately 
provide total, certain and speedy recovery by employees of all unpaid 
employment-related claims arising in the context of bankruptcy and 
insolvency. 


2. The means for pursuing those goals are dependent on the size of the 
problem and on a better co-ordination and harmonization of federal and 
provincial laws designed to protect wage earners claims. 


3. During a three year period, it is recommended that, under federal 
leadership, the design of a permanent solution to the problem of unpaid 
wages be undertaken through the co-operative efforts of the federal 
and provincial levels of government. 


4. A permanent wage protection system should combine preventive 
measures to reduce the problem (for example, better pension fund 
regulations) and remedial measures that draw on a separate fund to pay 
wage Claims. 


5. A permanent form of wage protection should not further alter the 
order of priority under the Bankruptcy Act because it would not offer 
the necessary guarantees of payment to employees, could affect 
lending practices and, contrary to a primary purpose of that Act, could 
unduly disrupt the orderly distribution of an insolvent employer's 
property. 


6. The multiplicity of federal and provincial statutes should be 
replaced, under a permanent solution, by a comprehensive wage 
protection system designed to achieve the following: 


a) all employees should be covered under the new system; 

b) the total "wage package" should be protected; 

c) the new system should cover all insolvencies; 

d) the new system should assure the payment of outstanding 
unpaid wage claims (certainty of payment); 

e) the payment of outstanding wage claims should be promptly 
made; 

f) there should be consistency of application of the new system 
across Canada; 

g) the financing of the system should be made out of a separate 
pool of assets. 


7. Pending the gathering of the necessary data on the extent of the 
problem of unpaid wages and for a maximum period of three years, an 
interi.n and partial solution should be implemented under Bill C-12, 
presently before Parliament, and be designed to achieve the following: 


a) employee unpaid wages, including fringe benfits, up to a 
maximum amount of $1,000.00, should be covered by the 
Federal Consolidated Revenue F und; 


b) the Superintendent of Bankruptcy, in conjunction with private 


trustees and receivers, should be responsible for the 
administration of this interim solution; 
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c) in order to finance this interim solution, the priority of the 
Crown in right of Canada under the present Bankruptcy Act 
should be retained; 


d) to supplement the $1,000.00 coverage and to apportion some 
of the cost of wage protection, the priority of employees' 
claims over unsecured debts, as well as the director's liability 
should be retained under Bill C-12. 


The Re-emergence of Super-priority 


Although introduced in 1980, by October, 1983, Bill C-12 had progressed no further 
than second reading and was being considered in the Committee. At that time, the 
Minister of Consumer and Corporate Affairs introduced amendments, similar to the 
"super-priority" provisions of Bill C-60. The main differences are, to the benefit of 
the wage claimant, that the ceiling is raised to $4,000 but, to the detriment of the 
wage claimant, that the definition of wages appears to exclude severance pay and, in 
whole or in part, pay-in-lieu of termination notice. Since these latter types of wages 
can substantially exceed other types of wage claims this is an important change, 
particularly for older, long service employees who may have accrued substantial 


severance pay entitlements. 


The main text of these amendments is reproduced below: 


(1) [definitions] 


(2) A claim for wages is deemed to be a claim for a secured debt that 
has priority over any other security interest that any creditor has in 
the property of a debtor. 


(3) Where there is a claim for wages against an estate, the trustee may 
register a caveat or caution against property of the debtor that is 
subject to a security interest. 


(4) Where there is a claim for wages against an estate, the trustee may 
borrow money to pay the claim and may, subject to subsections (5) and 
(6), grant to the lender of that money a security interest in any lawful 
form on the property of the estate, and that security interest, 
irrespective of when it is registered or otherwise perfected, has 
priority over any other security interest to which the property of the 
estate is subject. 


(5) Where two or more properties of an estate are subject to security 
interests, the maximum amount of a security interest that the trustee 
may grant under subsection (4) in respect of any such property shall be 
calculated by dividing the total of the current fair values of the 
security interests to which that property is subject by the total of the 
current fair values of the security interests to which all such properties 
of the estate are subject and multiplying the quotient by the total of 
the claims for wages. 
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(6) Where each secured creditor agrees in writing, the trustee may, in 
order to secure a borrowing made under subsection (4), grant a security 
interest on only one or some of the properties of the estate. 


(7) [subrogation] 


When Parliament rose Bill C-12 had still not been passed and died on the Order 
Paper. 


In 1984 the bill was reintroduced with the number C-17, absent the super-priority 
amendments. On May 28, 1984, however, new and more elaborate super-priority 
provisions were introduced. The thirty-one sections of these provisions are designed 
to have the same effect as the amendments to C-60 or C-12, but substantically more 
detail is provided. The resulting text is too long to quote, but on introduction the 


Minister described the intent as follows (emphasis in the original): 


Once the super-priority is part of our insolvency statute, I foresee 
that in most cases where there is only one secured creditor with a 
security interest in all or most of all the assets of an employer, the 
payment of wages will quickly and simply be done. 


The statute must, however, provide for situations where there will 
be more than one secured creditor affected or where the secured 
creditor will not willingly advance the funds for the payment of wages. 


The statute cannot simply state that wage-earners have a super- 
priority claim over all assets of their employer. It must say who does 
what and when to make that super-priority right an effective one. 


There would be four phases in the super-priority: 


1) ascertaining the wages to be paid; 

2) getting the funds to pay these wages; 

3) paying the wages; and 

4) apportioning the burden of the super-priority between 
secured creditors where there is more than one secured 
creditor. 


Put simply, the Act would force the trustee to pay the wages 
within 15 days of the bankruptcy or the receivership. The trustee 
would establish what is owed to each employee; there would be no need 
for employees to file a claim. They could, of course, dispute the 
accuracy of the trustee's determination of what he is owed. 


To get the funds required to pay the wages, the trustee would first 
have to use the unencumbered assests of the estates. If that is 
insufficient, he would then borrow on the strength of the encumbered 
assets. He could select to borrow on only one of many encumbered 
assets. As a counterpart to him getting a loan, the trustee would grant 
the lender a first-rank security interest on the already encumbered 
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The trustee would then proceed to pay the wages. 


Then comes the important and complicated question of 
apportioning the burden of the super-priority between two or more 
secured creditors: as soon as possible, the trustee would prorate the 
share of the burden that is to be affecting each encumbered asset. 


Once that determination is made, the trustee would then have to 
compensate the secured creditor whose asset was used to borrow; the 
trustee would get the other secured creditors to pay their own share of 
the burden. 


Finally, if and when the trustee later gets funds into the estate, 
before paying out any dividend he will first use these funds to 
reimburse the secured creditors who will have seen their security 
interest reduced by the payment of the super-priority, 


B. OTHER PROVINCIAL JURISDICTIONS 
Manitoba 


Manitoba has been one of the more active provincial jurisdictions in attempting to 
ensure wage protection. In the mid 1970's it went so far as to legislate a priority 
over holders of pre-existing securities. This was as close to the federal "super- 
priority" as a Province could come and by 1978 it had been sufficiently developed to 
be regarded as effective. Although that view was not judicially confirmed, in 
Manitoba it was so widely held that substantial pressure developed from the financial 
and business communities. As a result, the relevant provisions of the Payment of 
Wages Act were amended to exempt real property mortgages and purchase money 


security interests. 


The unrevised provision was that: 


7. (1) Notwithstanding any other Act, the amount of wages due and 
payable by an employer to an employee not exceeding $2,000.00 
constitutes a lien and charge on the property and assets of the 
employer in favour of the employee, and is payable in priority to any 
other claim or right, including those of the Crown in right of Manitoba, 
and without limiting the generality of the foregoing that priority 
extends over every assignment, including an assignment of book debts, 
whether absolute or otherwise, every mortgage on real or personal 
property, debenture and security, whether registered or not, made, 
given, accepted or issued before or after the coming into force of this 
Act. 


The revised provisions are that: 


7 (1) Notwithstanding any other Act, but subject to subsection (6) and 


Lone 


(7) the amount of wages due and payable by an employer to an 
employee not exceeding $2,000.00, constitutes a lien and charge on the 
property and assets of the employer in favour of the employee and is 
payable in priority to any other claim or right, including those of the 
Crown in right of Manitoba, and without limiting the generality of the 
foregoing that priority extends over every encumbrance, assignment, 
including an assignment of book debts, whether absolute or otherwise, 
debenture and other security, whether registered or not, made, given, 
accepted or issued before or after the coming into force of this Act. 


and, 


7 (6) notwithstanding the provisions of subsection (1) or of any other 
Act of the Legislature whether of special or general application, any 
mortgage registered in a land titles office prior to 


a) the filing of a certificate of judgement pursuant to subsection 
(4); or 


b) the filing of a caveat pursuant to subsection (5); has priority to 
the lien for wages except for advances made on account of the 
mortgage after the certificate of judgement or caveat was 
filed in the land titles office. 

7 (7) Notwithstanding the provisions of subsection (1) or of any other 
Act of the Legislature, a perfected purchase money security interest 
has priority to any lien for wages if the purchase money security 
interest was perfected. 


a) prior to filing of a financial statement under subsection (5) by 
the director; or 


b) at the time the debtor obtained possession of the collateral or 
within 10 days thereafter. 
After these 1980 revisions, however, the priority accorded wage claims was once 
again deemed insufficient and in March, 1981, the Provincial Government announced 
that effective April J], 1981, a regulation would be issued under the authority of a 


previously unused section of the Act. That section read: 


Section 19. The Lieutenant Governor in Council may establish a fund 
to be called the "Payment of Wages Fund" with monies advanced to the 
fund from and out of the Consolidated Fund as authorized by an Act of 
the Legislature to be paid and applied for the payment of wages in 
accordance with the provisions of the regulations. 


The regulation giving effect to the section provided that: 


1. [definitions] 


2. Subject to section 3, where an order for the payment of wages has 
been made pursuant to sub-section 8(3) or sub-section 15(2) of the 
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Act, and at least 30 days have elapsed since the making of the 
order, the director, where he is statisfied that 


(a) all reasonable and necessary efforts have been made to 
collect the unpaid wages: and 

(b) all appropriate procedures under the Act for the collection 
of unpaid wages have been utilized; and 

(c) the wages or part thereof ordered to be paid remain unpaid 


the Minister of Finance, on the requisition of the director, shall 
pay to employee out of the fund the unpaid wages or part thereof, 
and shall deduct therefrom and remit to the appropriate 
authorities all deductions authorized by law. 


In any calendar year the amount paid to an employee from and out 
of the fund in respect of unpaid wages shall not exceed in the 
aggregate $1,2000.00, notwithstanding the number of claims that 
the employee may have in that calendar year. 


Where pursuant to this regulation, the Minister of Finance has paid 
to an employee any amount in respect of unpaid wages, the 
director is thereupon vested with all the rights of the employee to 
take such action or institute any proceedings against the employer 
in law to recover the amount of unpaid wages so paid to the 
employee. 


Where the Minster of Finance has paid any amount out of the fund 
in respect of unpaid wages and thereafter the director recovers 
the unpaid wages or any part thereof from the employer, the 
director shall deposit in the fund any amount of unpaid wages so 
recovered not exceeding the amount paid to the employee pursuant 
to section 2; and any amount recovered in excess of that amount 
shall be remitted to the employee. 


Where the director has made an order for the payment of unpaid 
wages pursuant to sub-section 8(3) of the Act and no person or 
employee has pursuant to sub-section 8(5) of the Act requested the 
director to refer the matter to the board, the director may, at any 
time and on his own initiative, refer the matter to the board for a 
determination. 


The most notable feature of this regulation is that it is not limited to cases involving 


the bankruptcy or insolvency of the employer but applies as well to other cases. 


A second notable feature is that the Payment of Wages Fund is financed exclusively 
out of general tax revenues and recoveries from the subrogated rights of claim. At 
the time of announcing the Regulation the Minister of Labour said that employer 
assessments were rejected as too expensive to collect. The possibility of combining 
assessments with those of the Workers! Compensation Board was rejected as 
requiring a change in legislation, recruitment of additional staff and enlarging the 


number of employers from which the Board must collect assessments. 
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A third point of interest is the $1,200 limit on an individual's claims in any calendar 
year. The Minister commented that the original intent was to make the protection 
open-ended, but an advisory committee advocated a limit to curb possible abuse. In 
particular such abuse was identified as possible arrangements between insolvent 
employers and their employees, premised on the knowledge that the fund would pay 
the wages. The $1,200 figure was settled upon as roughly double the average amount 
of wages thought to have been lost by employees in business closures in the previous 


three years. 


As another way of imposing a limit, Manitoba chose to explicity exclude from 
coverage any claims for pay-in-lieu of termination notice. Manitoba does not have 
any legislated requirement for severance pay, but where employees have a 


contractual right to severance pay it, too, is excluded from coverage by the Fund. 


Surprisingly, the Manitoba Regulation also does not ensure timeliness of payment. It 
does not provide for payment until perhaps two or more months have elapsed. Such 
delay results from the cumulative passage of time required for employees to file 
claims, the Director of Employment Standards to investigate and determine 
entitlement, the order-to-pay to be issued, the 30 day waiting period to expire, 


recourse to be made to the Fund and payment to be made by the Minister of Finance. 


The original projection of net costs of payments from the Fund was projected at 
$150,000. That sum was set on the basis of previous estimated average annual wage 
losses of $114,000,and payments from April 1, 1981, to October sal 1981, were only 
$50,000. In practice, however, these costs have grown. F or the next year, November 
1, 1981, to October 31, 1982, the rounded breakdown is: 


paid recovered net cost 
Bankruptcies 171,000 6,000 165,000 
Receiverships 124,000 12,000 112,000 
Other Insolvencies 72,000 1,000 71,000 
Non-Insolvencies 21,000 1,000 20,000 
TOTAL $388,000 $20,000 $368,000 


F or the following year, November 1, 1982, to October 31, 1983, the breakdown is: 


paid recovered net cost 
Bankruptcies 171,000 30,000 141,000 
Receiverships 159,000 36,000 123,000 
Other Involvencies 90,000 10,000 80,000 


AG ee 


Non-Insolvencies 19,000 10,000 9,000 


Total $438,000* $85,000* $ 353,000 


For the most recent year, November 1, 1983, to October 31, 1984, the breakdown is: 


paid recovered net cost 
Bankruptcies 115,000 58,000 57,000 
Receiverships 149,000 23,000 126,000 
Other Insolvencies 98,000 12,000 86,000 
Non-Insolvencies 20,000 7,000 13,000 
Total $381,000* $99,000* $282,000 


* (note: totals vary due to rounding) 


For the 1982-83 year, 1061 employees of 127 employers benefited, all of whom were 
involved in insolvencies except 38 employees of 19 employers. The average paid to 
employees by the Fund was slightly over $400 or somewhat over one week's wages. 
The average sum recovered was under 20% of payments. For 1983-84 these figures 
changed to 837 employees of 132 firms, including 36 employees of 19 firms not 


insolvent, an average payout of $460 and a 26% recovery rate. 


Perhaps as a result of the net annual costs, in April, 1983 the Government moved to 
restore the priority of claim over real property mortgages and purchase money 
security interests that had been removed in 1980. Presumably, the Government 
would be the primary benficiary of this priority, through the subrogated rights of 
workers paid by the F und. 


This bill was not, however, enacted. Instead, an Advisory Committee was formed to 
recommend alternatives to the Minister, such as the possiblity of financing the Fund 
through a levy on employers. This Advisory Committee has now made its report but 


the contents of that report have not yet been made public. 


Quebec 


Quebec has legislated an inoperative authority for a general wage protection fund 


and it has an operative wage protection fund limited to the construction industry. 


Quebec's legislation on a general wage protection fund was passed in 1979 as part of 
its new Labour Standards Act. It was to be financed by an extension of an employers' 
levy already extant to cover other costs of administration of Labour Standards. The 


levy was not to exceed 1% of the employer's wage bill. 
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The Labour Standards Commission was authorized to pay employees' wage claims 
directly in two situations. First, if the Commission had ordered an employer to pay 
and that order had been outstanding for 20 days, then the Commission itself might 
pay the claim up to a ceiling of the minimum wage. Second, where the employer was 
insolvent the Commission could pay employees' wage claims apparently without 


applying the minimum wage asa ceiling. The relevant provisions are: 


29. The Commission may, by regulation, 


(4) determine the nature of the claim that gives entitlement to the 
benefits it may pay to an employee following the bankruptcy of an 
employer, the conditions of eligibility for such benefits, the amount of 
such benefits and the terms and conditions of payment of such benefits 
to the employee; 


(5) levy, upon employers, an amount not exceeding one per cent of 
their total wage bill, fix the maximum wage bill that makes an 
employer subject to the levy; this regulation must fix the method and 
rate of the levy and the period for which it is exigible, and be 
accompanied with an estimated statement of receipts and expenditures 
of the Commission; 


(6) determine the nature of the claims that give entitlement to the 
payments it is authorized to make under section 112, the conditions of 
eligibility for these payments, the amount of these payments and the 
terms and conditions of payment of such amounts to the employee. 


39. The Commission may 


(6) pay the amounts it considers to be due by an employer to an 
employee under this act or a regulation up to the minimum wage, 
taking into account, where such is the case, the increases provided for 
therein: 


(7) pay to an employee, following the bankruptcy of his employer, the 
benefits contemplated in paragraph 4 of section 29, 


(8) institute in its own name and on behalf of an employee, where such 
is the case, proceedings to recover amounts due by the employer under 
this act or a regulation, notwithstanding any act to the contrary, any 
opposition or any express or implied waiver by the employee and 
without having to justify an assignment of debt of the employee; 


(9) intervene in its own name and on behalf of an employee, where 
such is the case, in proceedings relating to the insolvency of the 
employer; ... 


111. Where, following an inquiry, the Commission considers that an 
amount of money is due to an employee in accordance with this act or 
the regulations, it shall put the employer in default to pay such amount 
to the Commission within twenty days of the mailing of such putting in 
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default by registered mail. 


The Commission shall at the same time send a copy of such putting in 
default to the employee. 


112. If the employer fails to pay such amount within the time fixed in 
section 111, the Commission may, of its own authority in the cases 
provided by regulation made under paragraph 6 of section 29, pay the 
amount to the employee to the extent provided for in paragraph 6 of 
section 39. 


The Commission is thereupon substituted in all the rights of the 
employment up to the amount thus paid. 


136. The Commission may, out of its funds and in the manner provided 
for by a regulation made under paragraph 4 of section 29, compensate 
an employee for the whole or part of the loss of wages or of any other 
pecuniary benefit accruing to him under this act or a regulation, where 
he has incurred such loss on account of the bankruptcy of his employer. 


137. For the application of this chapter, an employer is bankrupt 
where a receiving order is made against him under the Bankruptcy 
Act.... where he makes an assignment of his property within the 
meaning of that Act and, if it is a corporation, where a winding-up 
order is made against it under the Act respecting the winding-up of 
insolvent companies..., for insolvency within the meaning of the said 
Act. 


138. The Commission, where compensating an employee in the event 
of a bankruptcy, is subrogated in all his rights up to the amount so paid. 


The only known reasons for these provisions being passed but not proclaimed are the 
familiar ones of concern over cost, potential abuse and what claim ceilings would be 


both fair and practical. 


Part of the concern over costs may have arisen from the example of the construction 


industry fund. The Construction Industry Decree Act provides that: 


Special compensation fund 


Sec. 31. 31.01 Make-up of the fund: The employer must send to the 
Board, together with this monthly report, the sum of $0.01 for each 
hour worked by each of his employees for the months preceding his 
report. The sum thus collected constitutes a special compensation fund 
for which the Board acts as trustee and which it must administer solely 
according to the provisions set up by the Joint Committee of the 
Construction Industry. This special compensation fund must be used to 
pay employees for salary losses incurred with the limits provided for in 
this Division. As of 1 June 1982, the amount is raised to $0.02 for 
each hour worked. 


For the sole purposes of this Division, the word "wage" means payment 
in cash, vacation compensation, the employer's contribution to the 


construction industry's fringe benefit program as well as travelling 
expenses. 
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For the sole purposes of the application of paragraph "a" of section 
31.02, the fund, besides compensating the employee for the loss of his 
wage, pays to the concerned union or syndicate union dues for the 
compensated period. 


31.02 Compensation: Wage losses covered by the fund are the 


following: 


(a) 


(b) 
(c) 


(d) 


losses incurred by bankruptcy, writ of sequestration, 
transfer of property, bankruptcy, voluntary bailment or 
liquidation of a company for insolvency; 

ray incurred by the enforcement of section 27.04 [jury 
duty 

losses incurred by the issuing of cheques without cover by 
the employer, as well as those incurred by the non- 
payment of wages by an employer who terminates his 
operation in the construction industry, up to 4 weeks of 
pays 

also, within the limits of paragraphs a and c, the 
compensations ordered by a ratified arbitration decision 
and based upon the wages lost by the employee or ordered 
by a judgment delivered following such arbitration 
decision for the said liquidation. 


For the five year period from 1978 to 1982 the experience of this fund was: 


Year 


1978 
WIT? 
1980 
1981 
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Thus, for these five years there were almost 12,000 claims which averaged $800 
each. The assessment on employers was therefore raised from one cent to two cents 


per hour worked by each employee. 


Claims Payments 
1,837 $1,130,000 
3,330 $2,210,000 
2,191 $1,680,000 
2,419 $2,122,000 
2,086 $2,343,000 


has not been ascertained. 


New Brunswick: 


New Brunswick provides another example of wage protection funds in legislation but 


not in operation. 


In July, 1982 the Vacation Pay Act was amended to cover vacation pay claims 


starting with the vacation pay year ending June 30, 1982. Coverage was not limited 
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The size of recoveries from subrogated claims 


to bankruptcies and insolvencies, but it was also not automatic; it enabled rather 
than required payment. That payment was to be made from general revenues rather 


than from a levy on employers. The key provision was: 


6(1) Upon the application of an employee entitled to vacation pay or 
pay in lieu of vacation under this Act, the Minister may, where 


(a) he is satisfied that all reasonable efforts have been made to 
obtain payment from the employer, and money remains owing, 
or 

(b) an order has been made by a judge under subsection 5(2), and 


the money has not been paid pursuant to the order, pay to the 

employee from funds appropriated for the purpose an amount 

equal to the amount to which the employee is entitled. 
The expense of these payments was much greater than anticipated. In nine months 
(but covering vacation pay accrued up to a year earlier) $350,000 was paid out and 
only a negligible amount recovered from employers. Another $50,000 in claims was 
received during that nine months but no funds were allocated and none have since 


been allocated. 


The unexpected size of claims for vacation pay has been attributed to three 
factors. The first and primary factor was the recession. A second, interrelated 
factor was the impact of two exceptionally large plant closures. A third factor is 
attributed to the "moral hazard" to which employers are exposed in deciding which 
creditors they will try to pay before going into bankruptcy, receivership or other 
form of insolvency: after July 1, 1982 employers may have been less likely to pay 
vacation pay than previously, and more likely to use available funds to satisfy other 


small creditors. The number of vacation pay claims may have risen accordingly. 


At the same time that New Brunswick passed legislation to protect vacation pay it 
also passed a new Employment Standards Act. If proclaimed, that Act would have 
extended the Minister's authority from only a vacation pay guarantee to also cover 
wages and pay-in-lieu of termination notice ( a statutory entitlement of up to four 
weeks). The conditions of payment are identical to those in section 6 of the Vacation 
Pay Act. 


Although as yet unproclaimed, there is no clear indication that New Brunswick 
intends to abandon or to modify its wage guarantee provisions. In mid-1984 the 
unproclaimed Act was amended extensively in regard to substance as well as to 


language, yet the section on wage protection was left untouched. 
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The Pursuit of Priority 


The remaining Provinces have not created wage insurance funds. Rather, they have 
legislated, or attempted to legislate, security interests or statutory preferences for 


wages. The success of such efforts has varied between jurisdictions and over time. 


The classic example is, perhaps, British Columbia. In 1970, British Columbia 
legislated a priority over secured creditors, made through the device of a lien and 
charge. Since then this priority has been repeatedly litigated and renovated and 
often avoided. The high point may have been 1975 when British Columbia reportedly 
collected 88% of the monies it sought on behalf of workers in insolvencies (albeit 
with lesser termination notice entitlements than Ontario and no equivalent of 
Ontario severance pay requirements). Court decisions, however, resulted in an 
extensive change in the pattern of insolvencies, with almost all receiverships with 
wage claims being converted into bankruptcies. Also, pre-registered real property 
was exempted from the priority, even in receiverships. Recoveries in bankruptcies 
are now perhaps only 10% and are far less than in 1975. In 1983, B.C. estimated a 


shortfall in recoveries of $6 million. 


The relevant section of the Employment Standards Act now reads: 


Lien and Charge on Property 


Sec. 15.(1) Notwithstanding any other Act, unpaid wages constitute a 
lien, charge and secured debt in favour of the director, dating from the 
time that the wages were earned, against all the real and personal 
property of the obligor, including monies due or accruing due to the 
obligor from any source 


(1.1) Unpaid wages set out in an order or decision filed by the Labour 
Relations Board pursuant to section 30 of the Labour Code; constitute 
a lien, charge and secured debt in favour of the persons named in the 
order or decision against all the real and personal property of the 
employer or other person named in the order. 


(2) Notwithstanding any other Act, the amount of a lien and charge and 
secured debt referred to in subsections (1) and (1.1) is payable and 
enforceable in priority over all liens, judgements, charges or any other 
claims or rights including those of the Crown in right of the province 
and without limiting the generality of the foregoing, the amount has 
priority over 


(a) an assignment, including an assignment of book debts, 


Whether absolute or otherwise and whether crystallized 
or not, 
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(b) a mortgage of personal property, 

(c) a debenture charging personal property, whether 
crystallized or not, and 

(d) a contract, account receivable, insurance claim or 
proceeds of a sale of goods, 


whether made or created before or after the date the wages 
were earned or the date a payment for the benefit of an 
employee became due. 


(3) Notwithstanding subsection (2), the lien, charge and secured debt 

referred to in subsection (1) and (1.1) does not have priority over a 

mortgage of, or debenture charging, land, that was registered in a land 

title office before registration against the property of a certificate of 

judgement obtained pursuant to the filing under section 14, except with 

respect to money advanced under the mortgage or debenture after the 

certificate of judgement was registered. 
The wording of statutes differs in the other provinces but the reality of low 
collections reportedly does not. Alberta's legislation creates a secured claim 
effective only from the date of registration of an order. Saskatchewan's legislation 
creates a deemed trust through a lien along with a secured status priority except 
against prior mortgages on real property and prior registered personal property 
security interests. Nova Scotia's legislation characterizes wages and vacation pay as 
a mortgage payable over all other secured claims including security interests on 
land. Once again, however, court decisions have rendered this ineffective as soon as 
the employer is placed in bankruptcy. Nova Scotia's legislative provision reads that: 

Lien 

Sec. 84(1) Notwithstanding any other Act, an order of the tribunal 

under section 24 constitutes a lien and charge in favour of the tribunal 

for the amount set forth in the order and the amount set forth in the 

order is a debt due or accruing due to the Tribunal by the employer and 

the Tribunal shall be deemed to hold a mortgage on the assets of the 


employer to the amount set forth in the order and may enforce the 
mortgage by foreclosure proceedings. 


Priority of Lien 


(2) The lien and charge and mortgage referred to in subsection (1) shall 
be payable in priority over all liens, charges or mortgages of every 
person in respect of the real and personal property of the employer, 
including those of the Crown in the right of the Province, but excepting 
liens for wages due to workmen by the employer. 
Prince Edward Island's Labour Act creates a first, preferred claim for $2,000 behind 
secured creditors but ahead of all other preferred, ordinary or general creditors. 
Newfoundland's Labour Standards Act creates a claim over "all" creditors for $2,000 


that inpractice is similar to that of Prince Edward Island. 
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Guarantee Bonds 


Apart from both the pursuit of priority and the creation of wage insurance funds a 


third option is frequently suggested: requiriing cash security or guarantee bonding 


for expected liabilities. This approach is found in Alberta's Industrial Wages Security 


Act, Manitoba's Payment of Wages Act and in various statutes pertaining to 


government contracts. 


Alberta's Act provides, in part, that: 


Sec. 3. 
(1) 


(2) 


An employer who is engaged in a designated industry shall lodge with the 


Minister, prior to the date of commencement of operations in any year, 


security for the payment of wages to workmen employed by him during the 


period of 12 months from the date of commencement of operations in each 


designated industry in which he is engaged. 


The amount of the security shall be as follows: 


(a) 


(b) 


(c) 


in case the period during which the wages have been paid or payable 
to workmen employed by him in any designated industry immediately 
preceding the date of commencement of operations is less than a full 
period of twelve months, such amount as the Minister in his 


discretion may determine. 


in any case where an employer has been ordered under section 10 to 
cease the operation of the industry for having defaulted in the 
payment of any wages payable to any workman employed by the 
employer in the industry, an amount equal to twice the greatest 
amount paid by him for wages in that industry in one month during 
the period of 12 months immediately preceding the said date of 


commencement of the year's operations; 


in all other cases, an amount equal to the greatest amount paid by 


him for wages in any designated industry in one month during the 
period of 12 months immediately preceding the said date of 


commencement of operations. 


EN 


and, 
Sect. 5. 

(1) The security shall consist of cash or a guarantee bond of a bonding 
company authorized to carry on business in Alberta, or some other security 
or securities approved by the Minister. 

and, 

Sec. 14 
Any sum in the hands of the Minister by way of security or on account of 
any security held by him under this Act shall be available for the payment 
of all the wages for the securing payment whereof the security was given 
and shall be distributed ratably. 


Manitoba's more general provisions simply state that: 


Sect. 12. 
(1) The minister may, where he deems it advisable, require an employer to 
furnish to him, security in the form of a bond with one or more sureties in 
such amount and subject to such conditions as may be prescribed in the 


regulations. 


(2) Where, in accordance with the provisions of this Act, it is found that an 
employer who has furnished a bond under subsection (1) is indebted to any 
of his employees, the minister may apply the proceeds of the bond towards 
the payment, pro tanto, of the unpaid wages of the employees and shall 


notify the employer accordingly. 


Security bonding has a lengthy history in Alberta (Alberta's Act can be traced to 
1943 and predecessor Acts to 1938) but its scope of application has been narrow (e.g. 
in Alberta the only industries covered are lumbering and coal mining). Why has it not 
been applied more widely in Alberta or in other Provinces? Indeed, why have 
Manitoba opted for a wage insurance fund in preference to security bonding (section 
12 of the Payment of Wages Act is ineffective since no regulations have been 


issued)? 


The answers to these questions stem directly from the disadvantages entailed in 


practical implementation of security posting or bonding. 
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First, there is a problem of capital utilization. If, as in Alberta, security is normally 
in the form of cash, bearer bonds, term deposits or similar posting of the full amount 
of one month's wages, then the amount of capital thus immobilized is considerable. 
In Alberta in 1984, it was over $1,700,000 for Alberta's lumbering industries alone. If 
extended throughout the private sector economy in Alberta it would range 
somewhere between 1 and 2 billion dollars (based on Statistics Canada's figures of 
private sector wages and salaries amounting to $1,562 million in June, 1984). 
Clearly, then, the security posting of cash or its equivalent would be replaced by 
insurance or guarantee bonding which could provide the same protection while 


committing only a fraction of the capital, at least for many companies. 


The virtue and the problem in this are one and the same, considered from different 
perspectives; namely, that the price of purchase of an insurance or guarantee bond 
must vary according to liability. On this basis, a large firm with a solid financial 
record might pay a low price for an insurance or guarantee bond, in spite of carrying 
a large payroll. However, small firms, many labour intensive firms and any firms in 
economic difficulty would derive little, if any, advantage from the bond approach. In 
effect, they would either have to post the actual wages or pay very significant bond 
fees. This is an inherent characteristic of the bonding approach wherein liability is 
placed at the individual firm here rather than made collective (as in workers' 


compensation systems or wage insurance funds). 


This, in turn, has practical effects on the administration of bonding systems. Since 
costs would fall primarily on the firms which can least afford them, a significant 
number of these firms would fail to renew their bonds. Since the system is one of 
individual liability this means the employees of those firms would be deprived of 
wage protection (unlike a collective liability system wherein other firms' 
contributions would underwrite protection for employees of delinquent firms). In 
atte mpting to enforce renewal of the bonds, or posting of one-month's actual wages, 
the administrator of the bonding system would, in the final analysis, have to cause 
the very closure of business which could become an act of insolvency. In Alberta, for 


example, the statute provides that: 


Sec. 10. 
(1) If default is made 
(a) by any employer in furnishing any security that he is required by this 


Act to furnish in respect of any designated industry, or 


Sy ye 


(2) 


(b) in the payment of any wages payable to any workmen employed by 


the employer in the industry, 


then the Minister may order the employer to cease the operation of the 
industry as and from the date fixed for that purpose in the order until the 
time the Minister by subsequent order determines, and notice of the order 


shall be given to the employer. 


An employer who, being notified of an order under this section, omits or 
neglects to comply therewith is guilty of an offence and liable to a fine of 
$100 for each day during which the offence continues and in default of 
payment to imprisonment for a term of not less than 30 days and not more 


than 6 months. 


and, in Manitoba, section 12 provides that: 


(4) 


Notwithstanding subsection (3), where an employer fails to furnish security 
as required under this section, the court of Queen's Bench on an 
application made therefor by the Minister, may issue an order prohibiting 
the employer from carrying on business in the province until that employer 


furnishes the security required under subsection (1). 
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PRESENT WAGE PROTECTION IN ONTARIO 


Employees of insolvent employers may have their employment terminated by 
their employer, by a receiver or trustee, or by operation of law. On the 
other hand, their employment may be continued by a receiver or trustee, or 
they may, by law, be entitled to be hired by a successor employer. The 
wages or payments owing to them, as well as the prospect of actually 
recovering the wages or payments owing, will depend on a number of factors, 
many of which are beyond the control of the employees. Wage recovery 
may, for example, depend on whether the employees are laid-off or 
terminated prior to the employer's bankruptcy or at the date of bankruptcy; 
whether a receiver is court appointed or privately appointed; whether the 
employer's business is subject to receivership or to proceedings in 
bankruptey; whether the employees are covered by a collective agreement or 


whether the employer's business ceases or is sold as a business. 


Existing legislation provides a plethora of possible wage claims and recovery 
mechanisms for those claims. However, many of these mechanisms are 
ineffective because the wage claim is an unsecured or at most, a preferred 


claim and paid only after secured creditors have realized on their security. 


Hourly wages or salary owing to non-construction employees of an insolvent 
company will not have priority over the claims of secured creditors. 
Although claims for hourly wages or salary are sometimes paid by receivers, 
(particularly if the receiver needs the co-operation of the employees to 
continue the business), employees usually will only be paid wages or salary 
owing if sufficient assets remain after secured creditors realize on their 
security. Even then, such claims have priority over unsecured creditors and 
most preferred creditors only to a maximum of $500 in a bankruptcy or 
$2000 in a receivership situation. Recovery for these claims is therefore 


often low or non-existent. 


Vacation pay, contributions to pension plans which have accrued or which are 
due, employee contributions to C.P.P. and U.I. which have been deducted 
from wages, and wages for certain construction workers are usually paid in 
priority to the claims of the secured creditors. These claims are either 
protected by a statutory trust (which 'deems' money to have been kept 
separate and apart from the employer's assets) or protected by a statutory 


lien. However, these claims may rank after certain prior secured claims. 


Major claims - for termination pay, severance pay and income tax deductions 
will usually only be paid if sufficient assets remain after secured creditors 
(and, in many eases, preferred creditors) realize on their security. In a 
bankruptey, the priority for these claims will be lower than the priority for 
hourly wages and salary. Recovery for these claims is therefore often low or 
non-existent (although changes proposed in the 1985 federal Budget will, if 
they become law, protect income tax deducted from an employee's wages 
after May 23, 1985). 


Employees of a business which is sold who are covered by a collective 
agreement, may be able to recover some wages owing to them from the 


successor employer. 


Although there are a number of possible legal proceedings which could be 
taken against officers, directors or agents of the insolvent employer, rarely 
are such proceedings pursued by either the government or the individual 
employees affected. 


The individual employees or, in the case of taxes or contributions to 
government plans, the members of the plans or the taxpayer (through direct 
government contributions or write-offs of moneys owing) usually absorb the 


cost of ineffective wage recovery mechanisms. 


The following discussion is concerned with private sector employees 
employed by enterprises within provincial jurisdiction. It does not deal with 
public sector employees or employees employed by enterprises within federal 
jurisdiction. Also, because of this Commission's terms of reference, this 
discussion focuses on wage protection for employees in the event of the 


insolveney of an employer. 


This paper will examine the types of wages or other payments which an 
insolvent employer may owe his or her employees. It will also deal with the 
wage protection provided for such wages and payments by provincial and 
federal legislation. In addition, the efficacy of such legislative protection 


will be examined. 


TYPES OF WAGES OR OTHER PAYMENTS OWED BY AN INSOLVENT 
EMPLOYER 


Employees may be owed various types of wages because an insolvent 
employer has stopped paying employees and gone out of business. 
Alternatively, the employer may make a voluntary assignment in bankruptcy 
or certain of the employer's creditors may put the employer into 


receivership or bankruptcy. 


In addition to his or her wages or salary, an employee may be owed pay in 
lieu of notice (termination pay), severance pay, vacation pay or other 
amounts payable under the terms of a contract or collective agreement. 
Payments for the employee's fringe benefits may also be owing (e.g. 
payments to a private pension fund, an income replacement plan, or dental 
plans, death or disability insurance plans). Employer contributions to the 
Canada Pension Plan (C.P.P.) and the Unemployment Insurance Commission 
(U.I.C.) and Worker's Compensation Board (W.C.B.) assessments may not 
have been made. In addition, an employee's income tax, C.P.P., or U.I.C. 
payments may not have been made on his behalf by the employer, although 


deducted at source from the employee's wages. 


A number of proceedings may be taken to recover hourly wages or salary 
(see Appendix A). This paper will deal with the more commonly used wage 
protection provisions in legislation such as the Employment Standards Act, 
the Bankruptcy Act, the Labour Relations Act, the Construction Lien Act, 
and the Pension Benefits Act and in legislation dealing with income tax 
deductions and contributions to government plans. 


This paper will examine the efficacy of these provisions in recovering the 
following types of wages or other payments which might be owing by the 
insolvent employer: 


A) Hourly Wages or Salary 


B) Pay in Lieu of Notice (Wrongful Dismissal Damages or E.S.A. 


Termination Pay). 


C) Severance Pay 


D) Vacation Pay 


E) Pension Benefits and Contributions 
F) Contributions to Government Plans such as 
i) Workers' Compensation 


ii) Ontario Health Insurance Plan 
iii) Canada Pension Plan 

iv) Unemployment Insurance 

v)  Ineome Tax 


G) Other Benefits 
A) HOURLY WAGES OR SALARY 


Wages or salary may be owing by a bankrupt or insolvent employer to an 
employee pursuant to an individual contract of employment or pursuant to a 


collective agreement. 


The Employment Standards Act R.S.O. 1980, ec. 137 (the "E.S.A.") covers 
most employees and requires an employer to pay the higher of the minimum 
wage or the wage specified in the contract of employment (E.S.A. s. 4,7). 
Overtime must also be paid for hours worked in excess of 44 in any week 
(E.S.A. s. 25) and certain employees are entitled to pay on public holidays 
(E.S.A. s. 26-28). The following considers the priority provisions and 
enforcement mechanisms in the E.S.A., the Bankruptcy Act, and the Labour 
Relations Act with respect to moneys which might be owing for regular 
wages, overtime, and holiday pay. 


ES.A. Priority 


Section 14 of the E.S.A. provides: 


"Notwithstanding the provisions of any other Act 
and except upon a distribution made by a trustee 


under the Bankruptcy Act (Canada), wages shall 
have priority to the claims or rights and be paid 


in priority to the claims or rights, including the 


claims or rights of the Crown, of all preferred, 

ordinary or general creditors of the employer to 

the extent of $2,000 for each employee." 
Thus, except upon a distribution under the Bankruptcy Act, employees' wages 
rank after secured creditors and before preferred and ordinary creditors to 
the extent of $2,000. The employees are ordinary creditors for the amount 


owing in excess of $2,000. 


Any monetary remuneration payable by an employer to an employee under 
the terms of a contract of employment, or any payment to be made by an 
employer to an employee under the E.S.A. is "wages" for the purposes of the 
E.S.A. Thus, the E.S.A priority applies to hourly wages or salary, overtime 
pay and public holiday pay. Employer contributions made to plans or funds 
such as pension plans, income replacement plans, funds _ providing 
unemployment benefits or any other plans providing benefits for death, 
disability, sickness, medical or dental expenses or benefits under a deferred 
profit sharing plan are not "wages" (E.S.A.s. l(p), 34). 


Effectiveness of the E.S.A. Priority Provision 


The priority for wages to the extent of $2,000 for each employee created by 
E.S.A. s.14 is generally ineffective because it does not apply if the employer 
is bankrupt, and because employees' wages do not have priority over secured 
creditors (Campeau Corporation v. Provincial Bank of Canada (1975), 20 
C.B.R. (N.S.) 99, 7 0.R. (2d) 73 (Ont. Div. Ct.)). Therefore, employees' wages 
will only be protected (and then only to $2,000) if there is no bankruptcy and 


there is sufficient property not subject to security. 
ES.A. Enforcement 


E.S.A. procedures can be used to collect wages and salary, overtime and 


public holiday pay. 


If moneys are owing, the E.S.A. provides that the Director may: 


1. issue a letter of garnishee to any person the Director believes is about 
to become indebted or liable to make any payment to the employer 
(E.S.A. s.52(1)); 


2. once an order is issued by an employment standards officer under s. 47 
or an order is given by a referee who is appointed under s.50 or in most 
eases under s.51, issue a certificate and file the certificate with a civil 
court so that it is enforceable as a judgment or order of the court 
(E.S.A. s.54); 


3. prosecute the employer (E.S.A. s. 59); or 


4. prosecute any officer, director or agent of the corporation who 
authorized, permitted or acquiesced in the non-payment of wages if the 
employer is a corporation (E.S.A. s. 60). No prosecution can be 
instituted without the consent of the Director of Employment 
Standards. 


If the Director successfully prosecutes the employer or an officer, director 
or agent of a corporate employer, the provincial offences court can order 
the employer or the officer, director or agent to pay the unpaid wages to the 
Director for distribution to the employees (E.S.A. s.59(2), 60(3)). 


Effectiveness of the E.S.A. Enforcement Provisions 


Although letters of garnishee, orders to pay and court judgments or orders 
are useful enforcement mechanisms to recover wages and salary prior to the 
insolvency of the employer, such mechanisms are generally ineffective after 
the employer is insolvent. No greater priority is created than is created by 
the section 14 priority discussed above. 


Prosecution of the employer is also unlikely to be effective in recovering 
wages if the employer is insolvent. If the officers, directors or agents of a 
corporate employer are solvent, prosecution and orders for these individuals 
to pay unpaid wages could be effective in recovering wages. However, 
prosecutions under this section are uncommon because the prosecution must 
prove that the officer, director or agent authorized, permitted or acquiesced 
in the non-payment of wages (E.S.A., s.60). Although the onus is on the 
agent, director or officer to prove that he or she did not authorize, permit, 
or acquiesce in the contravention of the Act, it may be difficult to obtain a 


conviction under this section. 


Bankruptcy Act Distribution 


An insolvent employer may make a voluntary assignment in bankruptcy or a 
creditor may petition the insolvent employer into bankruptcy. An insolvent 
employer may attempt to avoid bankruptcy by making a proposal for a 
rearrangement of his debts. If the insolvent employer's proposal is rejected 
by its creditors or by the Court, the employer is deemed to have made an 


assignment in bankruptcy on the day the proposal was filed. 


The bankrupt's property passes to and vests in the trustee in bankruptcy, 
subject to the rights of secured creditors (Bankruptey Act, R.S.C. 1970, 
e.B.-3 (the MBA"): s.50(5)). 


A secured creditor is a person holding a mortgage, pledge, charge, lien or 
privilege on or against property of the debtor as security for a debt due 
(B.A., s. 2). The B.A. permits secured creditors to realize on their security 
against the property of the bankrupt, regardless of the bankruptcy, unless 
the court orders otherwise (B.A. s. 49(2)). 


Property held by the bankrupt in trust for another person is not the property 
of the bankrupt. It does not vest in the trustee in bankruptcy and is not 
distributed to the bankrupt's creditors (secured or not) (B.A. s.47(a)) but is 
distributed to those for whom it was held in trust. 


The debtor's property available for distribution to preferred and unsecured 
creditors is the property left after trust claims have been satisfied and after 


secured creditors have realized on their security. 


The property which remains is distributed firstly to preferred creditors (in 
the order set out in section 107 of the B.A.). Any remaining property is then 


distributed among the unsecured creditors. 


Wages, salary, commissions, or compensation for services rendered during 
three months preceding the bankruptey to the extent of $500 will be a 
preferred claim in bankruptcy and will rank fourth in priority among the 
preferred claims, after the expenses and fees of the trustee and certain legal 


costs incurred administering the bankruptcy (B.A., s.107(d)). 


The amount of the claim for wages in excess of $500 is an unsecured claim. 


Unsecured claims are paid only after all preferred claims (such as claims for 
municipal taxes, arrears of rent, and Crown claims under the Workers' 
Compensation Act, the Unemployment Insurance Act, the Income Tax Act 
and other federal and provincial Crown claims) are paid (B.A., s.107, s.112). 


Unsecured claims are then distributed pro rata. 


Effectiveness of the Bankruptcy Act Provisions 


Since the claim for wages under the B.A. is a preferred claim, it will only be 
effective if there is property not subject to security. In any event, the claim 
is a preferred claim only to the extent of $500. This amount represents 
slightly more than one week's wages for the average employee (the average 


industrial wage in Ontario in July 1985 was $423.77 per week). 


Anything in excess of $500 will rarely be fully recovered since it ranks with 


all other unsecured claims. 


Labour Relations Act-Arbitration Proceedings and Successor and Related 
Employer Provisions 


It is possible under the arbitration, successor employer, and related employer 
provisions of the Labour Relations Act, R.S.O. 1980 ¢.228 (the"L.R.A.") for 
employees of insolvent or bankrupt employers to recover amounts owed them 
pursuant to a collective agreement if the business is sold to a new employer 
who is found to be bound by the collective agreement. In such cases, 


employees also have some degree of job security. 
a) Arbitration Provisions: 


Every collective agreement must provide for the arbitration of any 
differences between the parties arising from their collective agreement 
(L.R.A. s. 44). Thus, any non-payment by the employer of hourly wages or 
salary (including overtime pay and public holiday pay) owed under the terms 


of the collective agreement can be arbitrated. 


Can arbitration proceedings be used to enforce the provisions of the 
E.S.A.? An arbitrator who is interpreting provisions governing employees’ 


entitlement to wages under the collective agreement may consider and apply 


the E.S.A. (McLeod v. Egan (1975) S.C.R. 517, (1974) 46 D.L.R. (3d) 150 
(S.C.C.)).. The extent to which an arbitrator can not only use the E.S.A as an 
aid to interpreting the collective agreement, but also incorporate the 
provisions of the E.S.A. into the collective agreement is, however, a matter 
of some debate (see, for example, Queens University v. Donald Fraser and 
Canadian Union of Public Employees Local 1302,/37 BR. (2d) 140 (Ont. Div. 


Ct.) and Re Hotel Dieu Hospital and Ontario Nurses' Association (1984) 46 
O.R. (2d) 248 (Ont. Div. Ct.)). 


If an arbitrator can incorporate the provisions of the E.S.A. into the 
collective agreement, such claims as E.S.A. overtime, public holiday, 
Severance and termination pay could be collected using arbitration 
proceedings and the successor and related employer provisions of the 
L.R.A. If, however, an abitrator cannot incorporate the provisions of the 
E.S.A., the employee will have to rely on other mechanisms to recover these 


claims. 


An arbitrator's decision can be filed by any employee or party affected by 
the decision in the office of the Registrar of the Supreme Court if the 
employer fails to comply with any terms of the decision. The decision is 
then enforceable in the same way as a judgment or order of the Supreme 
Court (L.R.A. s.44(11)). 


The successor employer provisions of the L.R.A. may make an arbitrator's 
decision effective against an employer that purchases all or part of the 


insolvent employer's business. 


Labour Relations Act - Successor Employer Provisions 


If an employer is bound by the collective agreement, the person to whom he 
sells the business becomes bound by the collective agreement "as if he had 
been a party thereto" (until the O.L.R.B. declares otherwise) (section 63 
L.R.A.). Where the union has previously been certified or has given, or could 
have given notice to bargain to the former owner, the union continues to be 
the bargaining agent for the employees and the union can serve the new 
‘owner’ with notice to bargain. This provision does not apply where the 


assets of the employer are sold but not the business itself. 
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The bargaining rights of the union and the rights of employees under their 


collective agreement are therefore preserved. 


The provisions of this section are commonly referred to as the "successor 


employer" or "successor rights" provisions of the L.R.A. 


If the business of an insolvent or bankrupt employer is sold, the successor 
rights provision of the L.R.A. may have a significant impact on employees' 


rights to recover amounts due to them under the collective agreement. 


In Re United Brotherhood of Carpenters and Joiners of America, Local 3054 
and Cassin-Remeo Ltd et al. (1979) 105 D.L.R. (3d) 138 (Ont. H.C.) the 


Court held that amounts which an arbitration decision awarded to the union 
could be collected from a purchaser who purchased the business after it went 
into receivership. The union had attempted unsuccessfully to collect the 
amount of the arbitration award from the employer before the business was 
sold by the receiver. After the business was sold, the union attempted to 
collect the amount of the arbitration award from the purchaser. The 
purchaser refused to pay and argued that the union would have a priority 
among execution creditors if it were allowed to collect from the purchaser 
of the business. The purchaser also argued that the arbitration award was 
made after the receiver had gone into possession and that the receiver had 
priority over the union's execution. Further, it was argued that, once the 
assets had been sold by the receiver under the terms of the debenture, the 


purchaser took clear of all executions. 


The Court rejected these arguments. Mr. Justice Steele stated: 


a. . think that the issue of priorities is 


immaterial. I am of the opinion that the Labour 
Relations Act creates a special status for 
collective agreements outside the purview of the 
general law. 


Section 55 [now 63] of the Labour Relations Act 
provides that the purchaser of a business shall be 
deemed to be the original signatory to the 
collective agreement. Therefore, both the union 
and the purchaser are bound by the terms of the 
agreement including its benefits and 
detriments. A benefit may be wage rates 
differing from those prevailing in the industry. 
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A detriment may be an outstanding grievance or, 
in this ease, an execution filed as a result of an 
arbitrators’ award. In other words, the terms and 
conditions of a labour agreement flow with the 
business and once the purchaser has acquired the 
business then he is obligated to all of the matters 
that are included within it. 


In this case, the purchasers are liable as a party 
to the award... 


To hold otherwise would frustrate the intent of 
the Labour Relations Act and would impede the 
processing of grievances that are ongoing within 
a collective agreement. It would mean that 
while companies were in financial difficulties, no 
grievances under the agreement would be 
pursued because there would be a danger that 
any decision resulting therefrom would be 
nullified by a subsequent sale of the assets 
whereas if the grievance were not filed until 
after the sale then the usual results would flow 
from it." p.142, 143. 


In the Cassin-Remco case the receiver was appointed under the debenture. 
The O.L.R.B. has held that such privately-appointed receivers do not 
themselves become successor employers - that they are instead agents of the 
company. As agents of the company, they are bound to observe the terms 
and conditions of the collective agreement if employees are continued during 
the receivership. Since they are not successor employers, they do not 
become personally liable for breaches of the collective agreement which 
occurred prior to the receivership. Nevertheless, when the receiver sells the 
business, the purchaser, as a successor employer under the L.R.A., may be 
liable for past violations of the collective agreement whether or not the 
purchaser had notice of the existence of a collective agreement (Sunnylea 
Foods Limited (1981) O.L.R.B. Rep. Nov. 1640). The O.L.R.B.'s position has 


been stated as follows: 


"The Board under section 63 of the Act issues a 
declaration of legal rights only, and does not, on 
its own, make any findings of past liability 
consequent upon that declaration. Where a 
collective agreement is in effect, subsection (2) 
of section 63 provides that: 


", . .the person to whom the business has been 


sold is, until the Board otherwise declares, bound 
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by the collective agreement as if he had been a 
party thereto. . ." 


so that normally a retroactive finding of 
liability, enforceable through the grievance and 
arbitration procedures of the _ collective 
agreement, flows from a declaration of a "sale" 
by the Board" 


Hamilton Cargo Transit Limited 
(1983) O.L.R.B. Rep. June 887 at p.894. 


Even if the collective agreement has expired, the terms of the collective 
agreement, including the arbitration provisions may still be in effect (L.R.A. 
s.79). 


If there was no collective agreement in effect at the time of the sale and 
there were no outstanding grievances or arbitration awards, the successor 
employer will not likely be liable for past violations of a collective 
agreement (it might, however, be liable for past unfair labour practices of 
which it had knowledge or in which it participated. !) 


Thus, the successor employer provisions of the L.R.A. mean that the union 
may be able to make a claim on the employees’ behalf against the purchaser 
of the business where amounts owed to employees under the collective 
agreement were not paid by the insolvent employer. 


Most of the cases considered by the O.L.R.B. have involved privately 
appointed receivers who have acted as intermediaries in the sale of the 
insolvent employer's business. There are, however indications that similar 
principles will be applied in cases involving court-appointed receivers and 


trustees in bankruptcy. 


In Marvel Jewellery Limited and Danbury Sales (1971) Ltd., [1975] O.L.R.B. 
Rep 733, Marvel defaulted on debentures and a receiver manager was 


appointed by the Court. The receiver subsequently accepted an offer of sale 
and it was approved by the Court. The O.L.R.B. found that the purchaser 
was a successor employer. 


In Chandelle Fashions [1982] O.L.R.B. Rep. 828, the O.L.R.B. discussed the 
sale of a business provisions in the context of a bankrupt business. Likewise, 


in Biltmore/Stetson (Canada) Inc., [1983] O.L.R.B. Rep. Jan. 9, a trustee in 


SH 


bankruptcy was instrumental in the sale of a business to an employer which 


was found to be a successor employer (upheld, 150 D.L.R. (3d) 577 
(OntrC. AD). 


In an application under s. 63, the O.L.R.B. will decide, if necessary, whether 
the ultimate purchaser has purchased the business and is therefore a 
successor employer. The O.L.R.B.'s test is "whether or not there is a 
continuum of the business of the employer who was the original party to the 
collective agreement and not whether the purchasing employer bought 
directly from the employer named in the collective agreement." 
(Culverhouse Foods Limited, (1976) O.L.R.B. Rep. Nov. 691 at p. 693; also 
Big Bear Storage (1979) O.L.R.B. Rep. March 164), 


The ultimate purchaser may be found by the O.L.R.B. to be a successor 
employer whether or not a receiver or trustee has been an intermediary in 
the sale and whether or not the receiver or trustee was an agent for the 


predecessor company or an intermediate successor employer. 


Successor Employer's Obligation to Hire Employees 


The successor employer provisions also protect employees' jobs. The 
O.L.R.B. has held that a successor employer has an obligation to retain his 
predecessor's employees unless those employees could be laid off or their 
employment terminated in accordance with the terms of the collective 


agreement. 


In Emrick Plastics Inc. [1982] O.L.R.B. Rep. June 861 the successor employer 
argued that under section 63 of the L.R.A., it was bound to observe the 
terms of the collective agreement but it was "under no obligation to hire any 
of the predecessor company's employees and that the seniority and service of 
any of these employees that it did hire dated only from the point of such 
hire" (p. 861). The business had been in the hands of a receiver appointed 
under the terms of a debenture prior to the sale. Although the receiver had 
given employees a form of notice of termination, the O.L.R.B. concluded 
that the purchaser had the same obligation to recall employees and 


recognize seniority as the predecessor employer. 


The Emrick Plastics Inc. case was followed by the O.L.R.B. in the Daynes 
Health Care Limited, [1984] O.L.R.B. Rep. Aug. 116 (MacDowell). In that 


ease the majority of the Board stated: 
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When... [the suecessor employer] acquired the 

business it stood precisely in the shoes of its 

predecessor. It inherited an_ established 

complement of employees with established 

contractual rights. Some of these employees 

were on layoff and had recall rights which they 

could assert before there could be any new 

hires. More importantly, there was a much 

larger group of employees who had been actively 

employed right up to the date of the sale. Those 

employees were not, and could not have been ; 

terminated without just cause - which cause 

could not be based solely on the impending sale. 

Nor could they be "laid off" from their jobs when 

those jobs and their work continued. If it were 

otherwise, the purpose and intended effect of 

section 63 would be substantially undermined." 
Thus, the collective agreement rights of employees of insolvent employers 
(including their recall rights and rights such as their seniority rights), can be 


protected by the successor rights provisions of the L.R.A. 
Receivers' or Trustees! Liability for Wages and Obligation to Hire Employees 


Privately-Appointed Receivers: 


Boards in certain other jurisdictions have found privately-appointed 
receivers to be successor employers.” However, the O.L.R.B. has concluded 
that privately appointed receivers generally do not become successor 
employers when they take over the operation of a business. Instead, they are 
agents of the insolvent company. Nevertheless, they are obligated to 
observe the terms of the collective agreement. If they do not observe the 
terms and conditions of the collective agreement, the O.L.R.B. may find 
that the receiver has committed an unfair labour practice (e.g. on the basis 
that the receiver has interfered with the representation of the employees by 
the union and the administration of the union contrary to section 64 of the 
L.R.A.). The receiver may also be found to have acted in violation of 
section 66(b) of the L.R.A. "to the extent that it effectively imposed 
conditions of employment the terms of which were in violation of the rights 
of the employees under the Act and under their collective agreement" (Price 


Waterhouse Ltd. (re Windsor Packing Company) [1983] O.L.R.B. Rep 944 at 
p. 957). The effect of the O.L.R.B.'s decisions is to protect privately 
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appointed receivers from personal liability for the insolvent company's 
breach of the collective agreement while at the same time ensuring that the 
terms and conditions of the collective agreement are observed during the 


period of receivership. 


Court-Appointed Receivers: 


The situation for court-appointed receivers may be significantly different. 


In the Chateau Gardens? case, the O.L.R.B. stated that no distinction ought 
to flow from whether receivers and managers are appointed under the terms 
of a private instrument or by a court. However, the Ontario High Court 


subsequently distinguished privately-appointed receivers from _ court- 


appointed receivers when directions were given concerning priorities among 


4 


unsecured creditors in the ease. Madame Justice Van Camp stated: 


"The Labour Relations Board has held that there 
is no sale of the business under setion 63 to a 
private receiver as the company keeps legal and 
equitable ownership and its obligations continue 
as long as it functions in spite of the 
appointment of the receiver: see. . . Cassin- 
Remco [supra] ... 


"The private receiver is an agent not a successor 
bound by the collective agreement ... [The 
court-appointed receiver-managerl acts as 
principal and is not personally liable to the 
company for his acts. He is an officer of the 
Court and not of the company. He holds a 
fiduciary relationship to all creditors. The 
company remains in existence but has lost its 
title to and control of its assets." (p.757). 


She held the court-appointed receiver-manager was a principal, not an agent 
of the insolvent employer and therefore a successor employer. As such, the 
receiver manager became liable to pay retroactive wages which involved a 
period of employment both before and during the receivership period. The 
payment for retroactive wages was to be made in priority to the claims of 
all other creditors including the secured creditors. (Madame Justice Van 
Camp's decision has recently been applied by the British Columbia Labour 
Relations Board.°) 
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It therefore appears that, if court-appointed receiver-managers continue the 
insolvent employer's business, wages or benefits owing under the collective 
agreement for the period prior to and during the receivership may have 
priority over the claims of all other creditors. 


Trustees in Bankruptcy: 


Although a trustee in bankruptcy is also deemed to be a principal, rather 
than an agent of the insolvent employer, it is unlikely that a court would find 
such a priority to exist where the trustee has carried on the business in the 
hope that it could be sold as a going concern. Such a priority would appear 
to conflict with the priority provisions set out in the Bankrupcey Act. Since 
the Bankruptcy Act, as federal legislation, is paramount to provincial law in 
the field of a bankruptcy and insolvency, the provisions of the Bankruptcy 
Act prevail. Nonetheless, if the trustee did sell the business, the O.L.R.B. 
could find that the purchaser of the business was a successor employer. If 
the insolvent employer had not paid wages or benefits payable under the 
collective agreement, the successor employer could be required to do so. 


As indicated above, the O.L.R.B. has held that purchasers of businesses of 
bankrupt employers were successor employers. It has not, however, been 
required to decide whether such employers become liable for the amounts 
unpaid by the bankrupt employer under the collective agreement. Such an 


issue might also come to be determined in the arbitration of a grievance 
filed for wages owing to employees. 


In either case, the effect of the Bankruptcy Act would have to be 
determined. When the business of the bankrupt is sold, and the proceeds 
from the sale of the bankrupt's property are distributed by the trustee in 
bankruptcy to creditors, (including employees with wage claims), does this 
discharge the wage claim liability, or do the employees continue to have a 
claim against a successor employer for amounts unpaid? If an order of 
discharge is given under the Bankruptcy Act, does this discharge all wage 
claims or does it merely discharge the claims against the bankrupt while still 
leaving the employees free to pursue the successor employer for their 
outstanding claims? Does section 63 of the L.R.A. have the effect of 
permitting the bankrupt's liability to carry through to the successor 


employer? 
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Under the Bankruptey Act, a bankrupt corporation may not apply for 
discharge unless it has satisfied the claims of its creditors in full (B.A., 
s.139(4)). If the bankrupt employer is not a corporation it can apply for 
discharge even though claims have not been satisfied in full. If it is 
discharged, the order of discharge "releases the bankrupt from all... claims 
provable in bankruptey" (except those set out in s.148(1) of the B.A. 
s.148(2)). 


It could be argued that the distribution and discharge scheme of the B.A. 
does not conflict with the provisions of the L.R.A. since the B.A. does not 
deal with the liabilities of a successor employer and the sale takes place 
prior to discharge. Unless there is a conflict between the B.A. and s.63 of 
the L.R.A., the B.A "shall not be deemed to abrogate or supersede the 
substantive provisions of any other law or statute relating to property and 
civil rights" (B.A. s.50(6)). Also, the Cassin-Remeo and Chateau Gardens 
cases (supra.) indicate that a successor employer in receiverships will assume 
the wage liabilities of the predecessor employer. It would therefore be 
consistent with these cases for a successor employer purchasing the business 
of a bankrupt employer to be found liable for the bankrupt employer's 
liabilities under the collective agreement. 


On the other hand, it could be argued that such an interpretation would 
cause provincial labour law to conflict with the B.A. since the unpaid 
liabilities under the collective agreement would be paid whereas the 
successor employer would not be required to pay the claims of other 
creditors. In effect, the sale price (and therefore the money available to pay 
other creditors) would be reduced by the amount of the claims under the 
collective agreement if the successor employer is liable to pay such claims. 
Thus claimants under the collective agreement would recover 100% of their 
claims, whereas other creditors would recover less than if the successor 
employer were not liable for the bankrupt employer's liabilities under the 
collective agreement. 


Effectiveness of the L.R.A. Successor Employer Provisions: 
The L.R.A. successor employer provisions can be resorted to by employees to 
recover wages owed by a predecessor employer and to provide some job 


security where there has been a sale of all or part of the business of a 
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predecessor employer bound by a collective agreement. However, in cases 
where the insolvent employer's property is sold as assets only and not as a 
business, employees covered by a collective agreement will have no greater 
wage protection than other employees since the successor employer 


provisions do not apply. 


Labour Relations Act - Related Employer Provisions 


Where the O.L.R.B. finds that related businesses are carried on by one or 
more corporations or firms which are under common control or direction, the 


O.L.R.B. may treat the corporations or firms as one employer for the 
purposes of the L.R.A. (s. L.R.A., s1(4)). 


In some circumstances, employees of an insolvent employer may establish 
that a solvent employer is a "related employer" within the meaning of 
section 1(4) and thereby claim unpaid wages from the solvent "related" 
employer. However, the O.L.R.B. has indicated that: 


"The purpose of section 1(4) of the Act is to 
preserve bargaining rights. It is not intended to 
give a party to a collective agreement the right 
to a "deep pocket" recovery of an unsatisfied 
debt against a related corporation." (Total 


Marketing Incorporated, [1983] O.L.R.B. Rep. 
April 616 at 617). 


The O.L.R.B. has not permitted section 1(4) to be used by employees to 

recover claims arising before a receivership from a solvent privately- 
appointed receiver-manager or from a solvent creditor which appointed the 
receiver-manager (Price Waterhouse and C.I.B.C., [1983] O.L.R.B. Rep. 
1706). The O.L.R.B. has also not permitted employees of a bankrupt 


subsidiary to recover unpaid wages from a solvent parent company (Total 


Marketing Incorporated supra.). 


However, if two interrelated companies arrange their affairs so that one has 
no assets in order to avoid recovery by employees of liabilities arising under 
the collective agreement, the O.L.R.B. will likely declare that the 
companies are related within the meaning of section 1(4). This, in effect, 
would permit the employees to recover their unpaid wages from the solvent 


company. 
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Also, if one company simply undergoes a change in corporate form but the 
business continues to be carried on for the same principal(s), the O.L.R.B. 
may apply section 1(4). In most such cases, the 'sale of a business’ provisions 
of section 63 would also apply. However, in some cases there may be few 
transferrable assets and section 1(4) may therefore be more clearly 
applicable than the sale of a business provisions (see, for example, Brant 
Erecting [1980] O.L.R.B. Rep. July 945, where the only element of one 
business which might have been "transferred" to the second business was the 
personality of a principal). 

Effectiveness of the L.R.A. Related Employer Provisions 


If the O.L.R.B. finds an insolvent employer and a solvent employer to be 
related employers, effective wage protection results because the wage 
claims can then be treated as wage claims against the solvent employer. 
However, the related employer provisions will be applicable in a very limited 


number of cases. 


Employment Standards Act - Related Employer Provisions 


Section 12 of the E.S.A provides that, where related businesses are carried 
on by one or more corporations or firms which are under common control or 
direction and a person is or was an employee of such corporations, firms or 


"any combination thereof", an employment standards officer can treat them 


as one employer for the purposes of the E.S.A. 


Thus, if a person is employed or has been employed by two corporations 
under common control and carrying on related businesses, he or she could 
recover wages owing by one (e.g. insolvent) corporation from the other (e.g. 
solvent) employer. 


However, the Employment Standards Branch has generally interpreted this 


section to mean that the employee must have been employed by both 
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corporations (although not necessarily at the same time). Thus, for example, 
if A Ltd., and B Ltd. earry on businesses which are related in their functions 
or operations, and A becomes insolvent, A's employees cannot claim against 
B. Ltd. for wages owed, even though the same principal owns and controls 


both A and B, unless they have been employed by both A and B. 


Effectiveness of the E.S.A. Related Employer Provisions: 


Although the effect of the section is to treat the wage claims of employees 
of an insolvent employer as claims against a solvent employer, in view of the 
requirement that employees be employed by both employers, the section will 


very seldom be applicable. 


Employment Standards Act - Successor Employer Provisions 


The E.S.A. 'sale of a business ' provisions (section 13) do not permit an 
employee of an insolvent employer to recover unpaid wages or salary (other 
than vacation pay) from a successor employer. The E.S.A. successor 
employer provisions simply provide that if a successor employer employs the 
employees, their employment is not terminated by the sale and their period 
of employment with the predecessor employer is deemed to have been 
employment with the successor for the purposes of the service requirements 
for E.S.A. public holiday pay, vacation pay, pregnancy leave, termination and 
severance pay. 


Construction Lien Act 


The Construction Lien Act, 8.0. 1983, ¢.6 (the "C.L.A.") provides wage 


protection for Ontario construction workers by creating a trust and a lien for 
their wages. 


Trust: 


Under the C.L.A., amounts owing to a contractor or a subcontractor, or 
received by a contractor or subcontractor for construction work, constitute 
a trust fund for the benefit of certain persons, including workers, who have 
worked on the construction project (C.L.A., s.8). As trustee of such money, 


the contractor or subcontractor must pay any wages he owes to workmen on 
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the project before he can use the money for his own purposes (C.L.A., 
s.8(2)). If he does not do so, he ean be liable for breach of trust. Any 
director, officer or other person who has effective control of a corporate 
eontractor or subcontractor and who "assents to, or acquiesces in" the 


breach of trust may also be liable for breach of trust (C.L.A., s.13). 
Lien: 


A workman has a lien for wages earned for construction work which he 
performs. The lien is a "lien upon the interest of the owner in the premises 
improved for the price of. . services" (C.L.A., s.14). The lien arises when he 
first supplies his services to the construction (C.L.A., s.15). The lien is also 
a charge on the "holdbacks" which are amounts 'held back’ by persons 
(including the owner and contractor) who are required to make payments for 
the construction. Each payer upon a contract or subcontract under which a 
lien may arise must retain a holdback of 10% of the price of services or 
materials supplied (C.L.A., s.22). A ‘finishing’ holdback and a 'notice' 
holdback are also required (C.L.A., s. 22(2), 24(1)). 


Generally, to preserve his lien, the worker must register a claim for lien on 
title before the end of the 45th day after the day he last worked on the 
construction if his lien attaches to the premises (C.L.A., s.31(3), 34(1)) or the 
worker must give the owner a copy of the claim for lien plus an affidavit 
before the end of the 45th day following the last day on which he worked on 
the construction if his lien does not attach to the premises (C.L.A. s.31(3), 
34(1)). The lien must be perfected before the end of the 45th day following 
the last day on which the lien could have been preserved (C.L.A. s.36(2)). 
Generally, a worker perfects his lien by beginning an action to enforce the 
lien and (if the lien attaches to the premises) registering a certificate of 
action on the title of the premises (C.L.A. s.36(3)). 


The C.L.A. provides that workers have a lien in priority of any other person 
of the same class to the extent of the amount of 40 regular-time working 


days' wages (s.83(1)). 


The C.L.A. also gives workmen a priority in the recovery of any trust money 
(sections 8, 87(1) and (2) of the C.L.A.). 
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In addition, if the employer is required to make contributions to a worker's 
trust fund such as contributions for vacation and statutory holiday pay, 
pension, welfare and training or supplementary unemployment insurance 
funds, the trustee of the fund can pay the amount owing and the trustee of 
the fund may register a lien and enjoy the workmen's priority (C.L.A. 
s.83(2)). 


Effectiveness of C.L.A. Trust and Lien Provisions: 


The C.L.A. trust provisions, holdback provisions, lien provisions and 
priorities for workmen's wages provide construction workers with a number 


of remedies which can be effective in a receivership or bankruptcy situation. 


A holdback is more likely to be available since it is held by someone other 
than the insolvent employer (e.g. by the owner on money to be paid to the 
contractor who employs the employees, or by the contractor on money to be 
paid to the subcontractors who employ the employees). Also, if the proper 
moneys have not been held back, a (solvent) party can be pursued for the loss 
resulting from its failure to keep the proper hold back (C.L.A. s.23, 24). An 
owner is personally liable to those lien claimants for whom he holds the 
holdback to the extent of the holdback (C.L.A. s.23). In addition, section 
80(2) gives lien claimants a priority over any ‘building mortgage’ to the 
extent of any deficiency in the holdback required to be retained by the 


owner. 


The trust provisions of the C.L.A. remove amounts due workmen from 
amounts which would otherwise be available for distribution to creditors of 
an insolvent employer. (Re Walter Davidson Co. (1957) 36 C.B.R. 65 (Ont.), 
McAvity v. C.I.B.C. (1959) 37 C.B.R. 1, affirmed 38 C.B.R. 10(S.C.C.), 
Rosemount Tile and Terrazo Ltd. v. Board of Education (1960), 1 C.B.R. 
(N.S.) 63 (Ont. S.C.)). 


The lien provisions also give the workmen a registered interest in the 


property which helps ensure payment of wages. 


Workers may lose their lien protection because they have not preserved or 
perfected their rights within the time periods set out in the C.L.A. There 
also may be problems getting accurate information within such time periods 


(e.g. with respect to amounts payable to a worker's trust fund for benefits). 
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In addition, the 10% holdback may not be sufficient to pay all wages owing. 
Nonetheless, the provisions of the C.L.A. and its predecessor Mechanics Lien 
Act have provided relatively effective protection for construction workers' 
wages in bankruptcies and receiverships. Provisions which have been added 
in the C.L.A., such as the provisions for workers' trust funds and the 
provision providing for the non-waiver of rights and remedies provided by the 
C.L.A. (C.L.A. s.4) should further strengthen the protection afforded 


construction workers. 


Ontario Business Corporations Act 


The Ontario Business Corporations Act, S.O. 1982, ¢.4 (B.C.A.) permits 
employees of a corporation to sue the directors of a corporation "for all 
debts not exceeding six months' wages that become payable while they are 
directors for services performed for the corporation and for the vacation pay 
accrued while they are directors for not more than 12 months..." (B.C.A. 
s.131). 


The director is liable for the wages and vacation pay only if: 


a) he is sued while he is a director or within 6 
months after he ceases to be a director; and 


b) the action against the director is commenced 
within 6 months after the debts became 
payable, and 


i) the corporation is sued in the action 
against the director and execution 
against the corporation is returned 
unsatisfied in whole or in part, or 


ii) before or after the action is 
commenced the corporation goes into 
liquidation, is ordered to be wound up or 
makes an authorized assignment under 
the Bankruptcy Act (Canada) or a 
receiving order under the Bankruptcy 
Act (Canada) is made against it and in 
any such ease, the claim for debts is 
proved (B.C.A. s. 131 (2)). 


If a director pays the debt for wages or vacation pay proved in liquidation, 
dissolution or bankruptey proceedings, the director is entitled to any 
preference that the employee would have been entitled to (B.C.A. s.131 (4)). 
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Effectiveness of the B.C.A. Provision: 


The effectiveness of this section is limited because the directors may be 


insolvent or the employee may fall victim to the statutory time periods. 


An action may not be commenced more than six months after a director 
ceases to be a director. In almost all cases, employees will have to rely on 
the most recent listing of directors which the employer has filed with the 
Ministry of Consumer and Commercial Relations to identify the directors of 
the corporation. The information on file is often out of date. Directors may 
have resigned or changed and the employer corporation may not have filed 
notice of this change with the Ministry. Thus, the employee may sue the 
wrong directors and may be beyond the time periods when he or she receives 


accurate information. 


The B.C.A. also requires the action against the director to be commenced 
within 6 months of the debt for wages becoming payable. If the employee is 
pursuing the corporation for wages, the employee might miss this time 
period for suing. For example, a decision in an arbitration against the 
employer may not be rendered within the six month period and if the 
employee cannot recover the amount of the award from the employer he or 


she is then out of time for bringing an action against a director. 


In addition, the limitation of wages recoverable to wages and vacation pay 
restricts the effectiveness of the B.C.A. provision. Termination pay, 
severance pay and damages for wrongful dismissal are not recoverable using 
this provision. The costs and potential delay of court proceedings (or of the 
required attempts to execute against the corporate employer) also reduce 
the effectiveness of this section. 


Canada Business Corporations Act 


Some employees employed by corporations coming under The Canada 
Business Corporation Act, S.C.1974-75, ¢.C-33 (the "C.B.C.A.") are 
nonetheless within provincial jurisdiction in labour relations matters. 
Therefore the effect of the C.B.C.A. must be considered. For these 
employees, the directors' liability for wages is set out in section 114 of the 
C.B.C.A. 
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Pursuant to section 114 of the C.B.C.A., directors of a corporation are 
"jointly and severally liable to employees of the corporation for all debts not 
exceeding six months wages payable to each such employee for services 


performed for the corporation while they are such directors respectively." 
Unlike the B.C.A., the C.B.C.A. does not specifically protect vacation pay. 


The time periods for commencing an action against a director under the 
C.B.C.A. differ from time periods under the B.C.A. A director is not liable 
under the C.B.C.A. unless sued for wages while he or she is a director or 
within two years after he or she has ceased to be a director (a longer period 
of time than the B.C.A.'s 6 month period). 


Also, the C.B.C.A. requires that the corporation be sued within 6 months 
after the wages have become due (unless the corporation is liquidated, 
dissolved or in bankruptcy in which case the wage claim must be proved 
within 6 months of the liquidation, dissolution, or B.A. assignment or 
receiving order). If the corporation has been sued within the six month 
period, an action against the director could be commenced more than 6 


months after the wages become due (unlike the provisions of the B.C.A.). 
Effectiveness of the C.B.C.A. Provision 


Although the time periods for commencing an action against a director are 
less restrictive under the C.B.C.A., the effectiveness of the provisions are 
limited by the same difficulties encountered with the B.C.A. provisions - 
insolvent directors, the expense and delay of court proceedings, and the 
restrictive definition of wages which excludes termination pay, severance 


pay and wrongful dismissal damages 


Bank Act 


Pursuant to section 178 of the Bank Act, S.C. 1980, ¢.40, banks take specific 
forms of security for certain types of loans - particularly in the 
manufacturing and agricultural sectors. 
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If, under the Bankruptey Act, a receiving order is made against, or an 
assignment is made by, a person who has given section 178 security, certain 
wages are given priority over the rights of the bank enforcing the section 
178 security. Those wages are defined in section 178(6) of the Act as 


follows: 


"claims for wages, salaries or other remuneration 
owing in respect of the period of three months 
next preceding the making of such order or 
assignment, to employees of such _ person 
employed in connection with the business or farm 
in respect of which the property covered by the 
security was held or acquired by such person. . ." 
(section 178 (6)). 


However this priority is only effective if the employer is bankrupt. 


Effectiveness of Bank Act Priority: 


In many cases, ereditors will have some other form of charge (e.g. a 
mortgage, a general security agreement) on the property subject to the 
section 178 charge. 


The bank's section 178 security covers property not even in existence at the 
time the bank takes such security. The bank may therefore prefer to use its 
section 178 charge instead of some other form of security instrument which 
it may hold. However, if the bank realizes its security by relying upon its 
section 178 charge, the three month wage priority prescribed by section 178 
will be effective but only if there is a bankruptcy. If the employer is not 


bankrupt, this wage priority will not be effective. 


Also, if the creditor realizes on the security by resorting to a security 
instrument other than the section 178 charge, the Bank Act wage priority 


will be ineffective. 


PAY IN LIEU OF NOTICE 
Employees’ Contracts of Employment 


Both the common law and the E.S.A. require employers to give notice of 


termination to employees employed for an indefinite period of time unless 
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there is just cause for their dismissal. The insolvency or bankruptcy of the 


employer is not recognized as just cause for dismissal. 


WRONGEF UL DISMISSAL AT COMMON LAW 


At common law, employees employed for an indefinite period of time are 
entitled to reasonable notice of their dismissal unless they are dismissed for 
just cause or unless a period of notice is specified in their contract of 


employment. 


At common law, if an employer goes out of business, its employees can sue 
for wrongful dismissal if they have not been given the proper notice, since 


the business's closure is considered to be constructive dismissal®. 


The private appointment of a receiver-manager does not necessarily 
terminate employment contracts because the business (and therefore the 
employer) may not change. The receiver may be an agent of the employer 
and the employee's service may therefore be uninterrupted. However, the 
privately-appointed receiver at common law terminates the contract of 
employment by selling the business because the employee's employer has 


changed.’ 


At common law, the court-appointment of a receiver, or the appointment of 
a trustee in bankruptcy generally terminates employment contracts. The 
employee then has a right of action against his predecessor employer for 
wrongful dismissal. If the court-appointed receiver or trustee decides to 
employ the employees on an indefinite basis and subsequently terminates 
their employment, the receiver or trustee must give the employees 
reasonable notice prior to such termination, but the period of employment 
considered by the courts for the determination of such notice is the 
employee's period of employment with the receiver or trustee and not his or 


her period of employment with the predecessor employer.® 


Moreover, if an employee has a claim for wrongful dismissal against the 
predecessor employer but continues to work for the receiver or trustee, 
wages earned while employed by the receiver or trustee are considered by 
the court as mitigation of the employee's damages and therefore reduce the 


employee's claim against the predecessor employer. 
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Effectiveness of Wrongful Dismissal Claims: 


Sinee claims for wrongful dismissal are unsecured, an employee will not 
recover amounts owing unless a surplus remains after preferred and secured 
creditors have been paid. In any event, such a surplus is distributed rateably 
among all unsecured creditors, so that the employee usually recovers but a 


fraction of his or her claim for damages for wrongful dismissal. 


Recent claims for wrongful dismissal have arisen in bankruptcy cases. It is 
interesting to note that such claims have arisen in situations where 
employees might not have been entitled to make an E.S.A. termination pay 
elaim (because of the E.S.A.'s "temporary layoff" provisions, or because of 
the Malone Lynch case infra). 


A laid off employee will usually be required to be laid off for at least 13 
weeks and have his or her fringe benefits cut-off, before the Employment 
Standards Branch will find the employee has been terminated and therefore 
entitled to notice, or pay in lieu thereof, under the E.S.A. and Regulation 
286 to the E.S.A. If the employee takes another permanent job during the 
period of layoff, the employee is generally considered by the Employment 
Standards Branch to have 'quit' instead of been terminated and the employee 
therefore loses his or her right to pay in lieu of notice under the E.S.A. 
However, some lay-offs may be determined by the Employment Standards 


Branch to be terminations, depending on the circumstances of the lay-off. 


Several recent cases have indicated that claimants in wrongful dismissal 
eases will not be held to the same test of termination as will employees 
under the E.S.A. If an employee is terminated at common law, the employee 
will be able to claim for wrongful dismissal, regardless of whether or not the 


employee would be terminated under the E.S.A. 


Thus, in Re Dahmer Steel Limited; Thorne Riddell Inc. v. Kreutzkamp 
(decision of Mr. Justice Sutherland rendered June 11, 1985, as yet 


unreported), the Court found that a laid-off employee who found another job 
within approximately one month of lay-off was entitled to damages for 
wrongful dismissal regardless of the fact that the employee may have been 


on temporary lay-off rather than terminated within the meaning of the 
E.S.A. 
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Likewise, in Edward Kenning v. Dahmer Steel Limited (decision of 
Mr. Justice Eberle rendered May 23, 1985, as yet unreported), the claimant 


was found to have been terminated for the purposes of a wrongful dismissal 
claim, although he may not have been terminated under the E.S.A. The 
claimant had been laid off for approximately 8 months before he sued. 
During this period of lay off, and possibly up to the date of bankruptcy, the 
company had continued to make contributions to various insurance plans on 
behalf of the employee. It had also made some contributions to the pension 
plan with respect to the claimant. Nonetheless, the Court applied common 
law principles and found that the employee was dismissed and was entitled to 
11 months notice. The employee therefore had a claim in bankruptcy for 11 
months salary and employer's pension contributions during that eleven month 


period. 


Although an employee will often be able to recover more in a wrongful 
dismissal action than he or she could recover under the E.S.A. as termination 
pay, the expense and delay of a court action and the uncertainty of recovery 


may dissuade employees from bringing such actions. 


If the employee obtains judgment but is unable to recover payment prior to 
the receivership or bankruptcy, the employee ranks as an execution or 
unsecured creditor. In a receivership, the execution creditors rank as 


unsecured creditors. 


In a bankruptey, the employee does not have the preferred status afforded by 
s.107(1)(d) of the B.A. since the claim for damages is not a compensation for 
services rendered during the three months preceding the bankruptey.” The 
employee's wrongful dismissal judgment therefore ranks as an unsecured 


claim. 


TERMINATION PAY PURSUANT TO THE ES.A. 


The E.S.A. requires employees employed for at least 3 months to be given 
written notice prior to termination. Depending on the length of the period 
of employment, up to 8 weeks notice is required where the employer 


terminates fewer than fifty employees. 
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If an employer terminates fifty or more employees in a period of four weeks 
or less, employees are entitled to 8 to 16 weeks notice depending on the 
number of employees terminated regardless of the length of the period of 
employment. Up to 8 weeks notice is required where the employer 
terminates fifty or more employees who represent not more than ten per 
eent of his workforce and there is no permanent discontinuance of all or part 
of the business (E.S.A. s.40(1), Regn. 286 s.5). 


Collective agreements or individual contracts of employment may also 


require pay in lieu of notice. 


The E.S.A. will deem a termination to have occurred even if the employee 
continues to be an employee for some purposes (Regn. 286, s.l). For 
example, an employee who has been laid-off for more than 13 weeks and has 
received no wages or benefits will likely be deemed to be terminated under 
the E.S.A. Thus, the employee may qualify to receive termination pay, 
although he or she continues to have recall and other 'employment' rights 
under the collective agreement. 


Unlike in a common law wrongful dismissal action, earnings from another 
employer during the notice period do not reduce the employee's claim for 
termination pay under the E.S.A. and an employee terminated by an 
employer without notice and subsequently re-employed by another employer 
remains entitled to full termination pay. 


Questions arise where the employer advises the employee that he or she is 
laid-off’ which do not arise when the employee is advised that he or she is 
terminated. 


For example, has the employee been terminated although he or she has been 
notified of a "lay-off", not a discharge? This probiem is common with 
unionized employees because the collective agreement may provide that 
employees are "laid-off" even if there is no prospect of the employees being 
recalled. Does the payment of certain benefits during the period of lay-off 
preclude the determination that a termination has occurred? If an employee 
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accepts another job prior to being on lay-off for 13 weeks, is this a 'quit' 
rather than a 'termination' under the E.S.A.? If so, are these employees 
considered when determining whether fifty or more employees have been 
terminated? 


Although the entitlement of many employees to termination pay may be 
uncertain, if the employee is entitled to termination pay, the following 


provisions may be used to attempt to recover that termination pay. 


ES.A. Priority and Enforcement 


The E.S.A. defines "wages" to include any payment to be made by an 
employer to an employee under any contract of employment or under the 
E.S.A. Wages therefore include the termination pay payable in accordance 
with the provisons of the E.S.A. or the terms of a collective agreement or an 


individual contract of employment. 


Since the priority created by section 14 of the E.S.A. and the E.S.A. 
enforcement provisions apply to termination pay claims, the discussion on 


pages 4 to 6 above applies to termination pay. 


For the reasons set out above with respect to hourly wage and salary claims, 
the E.S.A. priority, letter of garnishee and employment standards officers or 
Referee's decisions or orders are not effective unless a sufficient surplus 
remains after secured creditors have realized their security. However, a 
section 60 prosecution might result in the recovery of unpaid termination 


pay from the officers or directors of a corporate employer. 


The sum of $4,000 plus severance pay is the maximum amount for which an 
employment standards officer's order can be issued under s.47(1)(c). The 
employee may be required to abandon any claim in excess of this amount. 1/0 
Thus, even if a surplus remains to pay unsecured claims, the amount of 
termination pay to be collected by filing a certificate and enforcing it as a 


judgment or order of the court under s.54 is effectively limited. 
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The maximum E.S.A. s.14 priority is $2,000 per employee. This represents 
less than 5 weeks termination pay for the employee earning the average 
industrial wage. Employees entitled to more than $2,000 for total wage 
claims including termination pay will have no priority for their claim in 
excess of $2,000. 


Director's Liability 


Employees may be able to collect unpaid termination pay if a section 60 
prosecution is brought against any officer, director or agent of a corporate 
employer who authorized, permitted or acquiesced in the failure to give 
notice or to pay wages in lieu of notice. As indicated at page 6 above, 
directors may be insolvent or it may be difficult to obtain a conviction. 


Prosecutions are uncommon. 


If a privately appointed receiver is an agent of the corporate employer (as 
various cases hold), can it be prosecuted under s.60 if it permits the 
employer to terminate the employees without notice and _ without 


termination pay or if the receiver in fact terminates the employees and fails 
to pay termination pay? 


Employment Standards Act: Successor Employer Provisions 


The successor employer provisions of the E.S.A. do not make a successor 
employer liable for the wages (other than vacation pay) which the 


predecessor employer has not paid. 


At common law, an employee's contract of employment is terminated when a 
business is sold. If the new owner of the business hires the employee, 
wages earned working for the new employer mitigate the employee's 
damages. 


Under the E.S.A, this common law duty of mitigation is changed. Although 
an employee will not be able to collect termination pay if he or she refuses 
an offer by his/her employer of reasonable alternate work, the employee can 
refuse an offer of employment with a successor employer and still be 
entitled to termination pay . Also, if the terminated employee is hired 


elsewhere, the employee remains entitled to termination pay. 


- 33 - 


Under the E.S.A., if a successor employer employs an employee of the 
predecessor employer, the E.S.A. provides that the employee's employment 
is not terminated by the sale E.S.A., s.13. If the successor employer later 
terminates the employee, the employee's period of employment for E.S.A. 
termination pay purposes will include the employee's period of employment 


with the predecessor employer. 


Since the E.S.A. successor employer provisions provide that the employee's 
employment is not terminated by the sale, the predecessor employer will not 
be liable to pay an employee termination pay if the successor employer 
employs the employee. Possible exceptions to this may arise if the 
predecessor employer in fact terminates the employee or is deemed to have 
done so under the E.S.A. 


There are conflicting decisions as to whether or not a predecessor employer 


ean give effective notice of termination so that the successor employer does 
not have to recognize accumulated years of service with the predecessor. 
Several cases decided by the E.S.A. referees have said this can be done; !! 
several cases have held that it cannot--that notice of termination by a 
predecessor employee does not take effect where the employee continues to 
be employed by the successor employer. !2 If the predecessor employer can 
effectively terminate employees, employees who are unable to recover 
termination pay because there is no surplus after secured creditors realize 
on their security, could, nonetheless be treated by the successor employer as 
newly hired employees for E.S.A. service purposes. On the other hand, if the 
predecessor cannot effectively terminate employees, this may discourage 
successor employers from hiring the employees and it might discourage the 
predecessor employer from attempting to give proper notice. The issue of 
Whether or not the predecessor employer can terminate employees (and 
thereby, permit the successor employer to treat the employees as 'new hires' 
for E.S.A. service purposes) has not been conclusively determined. 


Also, in some cases, employees may be laid off more than 13 weeks before 
being hired by the successor employer. In such cases, there may be a 
deemed termination under the E.S.A. regardless of whether or not there is a 
‘sale of a business' to a new employer (Regulation 286, section 15(2). In such 
cases, the predecessor would be liable to give notice or pay in lieu. Even if 


employees were unable to actually recover the termination pay owed by the 
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predecessor, the successor employer may, nonetheless, be entitled to treat 
them as 'new hires' for the purposes of E.S.A. termination pay because there 
has been a break of more than 13 weeks between periods of employment 
(Regulation 286, section 15(2)). 


Liability of Receivers: 


A ‘sale of a business’ within the meaning of E.S.A. section 13 includes 
"leases, transfers, or any other manner of disposition." It has been argued 
that this might include a disposition to a receiver. 


Following Maritime Life Assurance _v. Chateau Gardens (supra) and 
Ostrander v. Niagara Helicopters Ltd. (1973), 1 O.R. (2d) 281, a Court could 
find that a privately-appointed receiver acts as agent for the insolvent 


employer but a Court appointed receiver acts as principal. 


Thus, a privately appointed receiver would likely be acting for the company 
if he retained the employees during the receivership and terminated them 


later. As agent, the receiver would avoid personal liability. 


Could a court-appointed receiver, who employed and then terminated an 
employee, become liable for termination pay based on the employee's period 
of employment both prior to and during the receivership? Although the 
wording of section 13 is somewhat different than that of the L.R.A., the 
Maritime Life Assurance v. Chateau Gardens case (supra) may mean that 
this could happen. On the other hand, a court-appointed receiver has not 
been treated as a successor employer by an E.S.A. referee (Northern Hennick 
and Co. Ltd, decision 550, September 25, 1978, (Davis)) or by a court 
interpreting similar legislation (Toronto Dominion Bank v. Leonard Industries 
Ltd. et al. (1983) 49 C.B.R. (N.S.) 241 (Sask. Q.B.)). 


Effectiveness of the E.S.A. Suecessor Employer Provisions: 


The successor employer provisions of the E.S.A. do not require a successor 
employer to pay termination pay owed by the predecessor employer. Thus, 
the provision does not provide an effective method of recovering termination 
pay owed by a predecessor employer. However, the section also raises 


questions as to whether or not a predecessor employer can terminate 


-35 - 


employees and therefore be liable for termination pay under the E.S.A. if the 
successor hires employees. If the predecessor employer can do so, the 

employees who are terminated by insolvent employers could recover little 
termination pay yet be treated for E.S.A. service purposes as 'new hires' by a 


successor employer. 


Bankruptcy Act 


If an employer is bankrupt rather than in receivership, employees may not be 
able to make a claim for termination pay under the E.S.A. 


In Re Malone Lynch Securities Ltd. [1972] 3 O.R. 725 (Ont. S.C. in 
Bankruptcy), Mr. Justice Houlden held that an E.S.A. termination provision 
does not apply to termination of employment caused by the bankruptcy of 
the employer. Mr. Justice Houlden based this decision on an examination of 
the provisions of the E.S.A. He referred to the provisions requiring the 
employer to co-operate with the Minister of Labour during the period of 
notice to facilitate re-employment of terminated employees; and the 
provision providing that, where notice has been given in accordance with the 
E.S.A., the employer is prevented from altering wages. Mr. Justice Houlden 
also referred to section 13(2) (now 40(2)) which provides that terminations of 
more than 50 employees shall not take effect until the expiry of the notice 
required by s. 40(2)). He concluded that the E.S.A. contemplated "an on- 
going employer not a bankrupt one" (p.726). He stated: 


", . . In other words, the employees continue to 
be entitled to collect their wages until the 
employer observes the provisions of s.13 (2) [now 
s.40(2]. In the case of a bankrupt employer, this 
is, of course, meaningless. It is trite law that a 
proof of claim can only be filed against a 
bankrupt estate for claims that were in existence 
at the date of bankruptcy; hence, the fact that 
by reason of the E.S.A. the employment of the 
claimant was not terminated is of no assistance 
to the claimant." (p.726 - 727). 


The Malone Lynch decision might be construed to mean that employees 
whose statutory notice period expired before the bankruptcy have a claim in 
bankruptcy for termination pay, but those whose statutory notice period did 


not expire before the date of bankruptcy do not have a claim. An 
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undesirable effect is that the claims for termination of more junior 
employees (entitled to less notice because of their fewer years of service, 
and likely terminated prior to more senior employees) will more frequently 
be recognized in a bankruptcy than similar claims from more senior 
employees (entitled to more notice and likely terminated closer to the date 


of bankruptcy). 


On the principles adopted in the Malone Lynch case those employees 
terminated at, or close to the date of bankruptcy, may be prevented from 
recovering termination pay under the E.S.A. even though a claim for 
damages for wrongful dismissal at common law would be recognized. 
Unionized employees are therefore at a disadvantage because employees 


covered by collective agreements may be unable to bring a wrongful 


dismissal action. 13 


The correctness of the reasoning applied in this decision has been 
questioned. The author of Employment Law in Canada, Professor Innis 
Christie makes the following comment on the case: 


"With respect, His Lordship appears to overlook 
the fact that what is now s.40(7) of the 
Employment Standards Act, 1974, provides that 
where the employment of an employee is 
terminated without the requisite statutory notice 
the employer shall pay in lieu of notice. The 
employer's obligation is thus not one that 
necessarily contemplates an on-going employer. 
It is submitted that just as at common law the 
economic difficulties of an employer constitute 
neither cause for dismissal nor frustration of the 
contract of employment, so should they not 
under labour standards legislation, even where 
those difficulties result in bankruptcy". (p.422) 


As noted by Christie, E.S.A. s.40(7) is an important indication that the E.S.A. 
does contemplate terminations prior to expiry of the notice period. Section 
40(7) provides for pay in lieu of notice when the "employment of an 
employee is terminated contrary to this section". In such cases, termination 
pay is, arguably, a remedy for a breach of the E.S.A. (failing to give required 
notice) rather than an extension of employment. Regn. 286 s.9(4) also 
recognizes termination of employment prior to the completion of the proper 
period of notice and deems termination to have occurred on the first day of 


layoff. 
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The Malone Lynch case was decided before section 40(7), was enacted in its 
present form. The predecessor section and Act was much less clear than the 
present section 40(7) and it is therefore possible the Malone Lynch case rests 
on the wording of the previous Act. 


Although Houlden, J. denied the claim for E.S.A. termination pay in Malone 
Lynch, his decision appears to recognize that a bankrupt employer may be 
responsible for damages for wrongful dismissal (an action based on 
termination of employment). In his decision, he considered the liability of 
the bankrupt employer for common-law "damages for termination of 
employment" (apart from the E.S.A.).. However he concluded that no 
damages were suffered because the claimant was employed by the trustee 


for a considerable period immediately after the bankruptcy occurred. 


Labour Relations Act: 


If the collective agreement has termination pay requirements, or if an 
arbitrator 'reads into' the collective agreement the E.S.A. termination pay 
provisions in the event that the agreement is silent with respect to 
termination pay, a successor employer may be liable for the amount of 
termination pay which his predecessor failed to pay. However, in many 
cases collective agreements will not have termination pay provisions and 
employees therefore rely on E.S.A. provisions and the collection procedures 
discussed above. 


Although employees may be 'terminated' within the meaning of the E.S.A., 
they may nonetheless continue to be employees under the collective 


agreement and to be entitled to recall. 


Business Corporations Act 


E.S.A. termination pay will not be considered to be a debt not exceeding six 
months' wages payable for services performed under the B.C.A. It is 
therefore unlikely that the employees could sue the directors for termination 
pay under either the Ontario or the Canada Business Corporations Acts 


(Mesheau v. Campbell et at. supra.) 
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The Construction Lien Act 


Under the E.S.A. construction workers are generally not entitled to 
termination pay (Regn. 286, s.2) 


The C.L.A. provisions protect worker claims for amounts due for services 
supplied to certain construction projects and do not provide for notice or pay 


in lieu of notice. 


C) SEVERANCE PAY 


The E.S.A. requires employers to pay employees who have been employed by 
the employer for at least 5 years severance pay if the employer terminates 
90 or more employees within 6 months and the terminations are caused by 
the permanent discontinuance of all or part of the business of the employer 
at an establishment (E.S.A. s.40a). Under the E.S.A., employees entitled to 
severance pay must receive one week's pay for each year of employment to a 


maximum of twenty-six years. 


If an employee has a contract or collective agreement which gives him a 
right to be recalled, the employee must abandon the right to be recalled in 
order to be paid severance pay under the E.S.A. (E.S.A. s.40a (8)(9)). 
Presumably, however, an employer could agree to continue to give such 


employees recall rights (E.S.A section 4). 


Unlike termination pay which is an amount which must be paid if proper 
notice is not given, severance pay is intended to help compensate the 
employee for the loss of a job and the loss of benefits accrued as a result of 
length of service with an employer. Benefits derived from longer service 
may include recall rights, greater job status, better pension benefits, longer 
vacation periods and greater job security. Such benefits are not transferable 
to a new workplace. Severance pay helps compensate for these losses. It 


also gives long service workers some money to invest against such losses. 


Employees' collective agreements or individual contracts of employment 


may also make provision for severance pay. 
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The issues discussed above (pages 30, 31) with respect to whether laid-off 
employees will be found to be terminated under the E.S.A. may arise with 
respect to Severancepay. A recent Regulation 15 has made it clear that 
the definition of termination under Regulation 286 applies to termination 
pay only. It is not yet clear what will constitute termination for the 
purposes of severance pay. Once entitlement to severance pay is 


established, the following methods for recovering it may be available. 


E.S.A. Priority and Enforcement 


The E.S.A. definition of "wages" is broad enough to include severance 
payments required under the E.S.A. or under any contract of employment or 
collective agreement. Thus, the priority created by section 14 of the E.S.A. 
and the E.S.A. enforcement provsions apply to severance pay claims. The 


discussion on pages 4 to 6 therefore applies with respect to severance pay. 


For the reasons set out in that discussion, the E.S.A. priority, letter of 
garnishee, and employment standards officers' or Referees’ orders are not 
effective in recovering severance pay unless there is a surplus remaining 
after secured creditors have realized their security. Even then, employees 


will likely recover only a portion of thier claim. 


The $2,000 limit for the wage priority under section 14 will restriet the 
amount of severance pay given preferred status. However, unlike other 
wages, the amount of severance pay which an employment standards officer 
ean order to be paid is not restricted (under s.47(1)(¢) it is not included in the 
$4,000 'cap'). 


A E.S.A. section 60 prosecution of any officer, director or agent who 
authorized, permitted or acquiesced in the failure of a corporate employer 
to pay severance pay is, as with other wages, possible but unlikely. If 
successful, it could result in recovery of the unpaid severance pay from 


(presumably solvent) individuals. 


Comments made above with respect to receiver-manager liability for 


termination pay are also applicable to liability for severance pay. 
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Bankruptcy Act 


Several cases have examined the wording of s.107(1)(d) of the B.A. and found 
that termination pay or severance pay is not "wages .. . for services 
rendered during three months next preceding the bankruptcy" and have 
therefore concluded that claims are unsecured and not preferred. (Re 
Hamilton Harvey Limited (1976) 21 C.B.R. 234 (B.C.S.C. in Bankruptcy), Re 
Lewis' Department Store Limited (1972) 17 C.B.R. 113 (Ont S.C. in 
Bankruptcy). 


It is arguable that the Malone Lynch decision does not preclude severance 
claims in a bankruptey. Under the E.S.A., the severance pay provisions do 
not extend an employee's employment beyond the date of actual 
termination. Also, the severance pay provisions were clearly intended to 
apply in bankruptcy situations. The Act which enacted the severance pay 
provisions (S.O. 1981, ¢.22) had a transition provision which provided that the 
severance pay provisions did not apply to a bankrupt or an insolvent person 
or to an employer whose proposal under the B.A. had been accepted by his 
creditors until the period after the Act received Royal Assent. In addition, 
severance pay is intended to help compensate the employee for the loss of a 
job and the loss of benefits accrued as a result of length of service with an 
employer. Such rights accrue during the period of service with the 
employer, not after the bankruptcy and it is therefore arguable that a claim 
exists at the date of bankruptcy. 


A case decided after Malone Lynch allowed a claim for severance pay under 
a collective agreement. In the Hamilton Harvey Limited case (supra.), the 
Court approved the view that the severance pay in question was "in the 
nature of liquidated damages which was agreed upon in advance, as 
compensation for any loss that might be sustained by employees ... in the 
event of the . . . suspension of the corporation, and not for wages earned." It 


was therefore allowed as an unsecured rather than preferred claim. 
Employment Standards Act: Related Employer Provisions 


Same as for hourly wages and salary (see page 19above). 
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Employment Standards Act: Successor Employer Provisions 


The effect of section 13 of the E.S.A. is the same with respect to severance 
pay as it is with respect to termination pay (described above at pages 30- 
31). If a suecessor employer employs the employee, the employee's 
employment with the predecessor employer will be deemed to have been 
employment with the purchaser for severance pay purposes 


Labour Relations Act: 


As with other employee claims, if the business is sold to a successor 
employer who is bound by a collective agreement providing for severance 
pay, the L.R.A. may provide an effective means of collecting severance pay 


which is due. 


However, E.S.A. section 40a(8) and (9) may create problems in some cases. 
The previous legislation merely allowed an employer to require waiver of 
recall rights. However, the new provisions deem an employee to have 


abandoned the right to be recalled if he or she accepts or elects to be paid 
severance pay under the E.S.A. 


In a bankruptcy or insolvency, employee recall rights will be very important 
if the business is sold. Section 63 of the L.R.A. requires a successor 
employer bound by the predecessor's collective agreement to observe the 
terms of the agreement. The agreement will contain recall and seniority 
provisons. These provisions will generally entitle these employees to be 
recalled when the new employer commences operation, and to continue to 
benefit from the provisions of the agreement (e.g. wage rates, pension plan). 
If an employee claims for severance pay in a bankruptcy or receivership, will 
this be an election to be paid severance pay forthwith and therefore a 
deemed abandonment of the right to be recalled? Does it matter if the 
employee recovers nothing or only a small percentage of his or her severance 


claim - has the employee still lost recall rights? 


If the filing of a severance pay claim is an election, this could mean that the 
job security which section 63 of the L.R.A. normally provides is seriously 
undermined by filing a severance pay claim. In such cases, it may be 
preferable for employees not to claim severance pay but for the Director to 


make the claim for payment into his s.40a(9) trust account. If money for 
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severance pay has been paid into the Director's trust fund, it could give the 


employees more time to make an election for severance pay or recall rights. 


Business Corporations Act 


Like termination pay, it is unlikely that severance pay will be a debt not 
exceeding six months' wages payable for services performed under the 
B.C.A. It is therefore unlikely that the employees could sue the directors 
for severance pay under the B.C.A. (Mesheau _v. Campbell, supra., Re 


Hamilton Harvey Ltd., supra.). 


Construction Lien Act 


Under the E.S.A., construction workers are generally not entitled to 
severance pay (E.S.A. s.40.a(3)(e). 


The C.L.A. provisions protect workers claims for amounts due for services 


supplied but they do not require payment of severance pay. 


If, however, the contract or collective agreement provided for payment of a 
certain amount per hour to provide S.U.B. benefits or a benefit on 
termination into a trust fund, it is likely the amount could be part of a 
‘workers’ trust fund' and collected under s.83(2). Also, if amounts for 
termination are calculated as amounts earned for work done by time or piece 
work they may be "wages" under the C.L.A. and part of the workers’ lien 
(C.L.A. s.1(1) (26), 83(1)) or wages within the meaning of the B.A. s. 107(d), 


(Canadian Display and Exhibit Company Limited, (1968) 12 C.B.R. (N.S.) 180 
(Ont. S.C. Reg.). 


D) VACATION PAY 


The E.S.A. requires an employer to give each employee a vacation with pay 
of at least 2 weeks upon completion of each 12 months of employment. The 
pay for the vacation must equal at least 4% of the wages of the employee in 
the 12 month period for which the vacation is given (E.S.A. s.29). 


If the employee's employment ceases within a year for which the employee 
has not been given a vacation with pay, the employer is required to pay the 
employee 4% of the employee's wages. For E.S.A. purposes, the employee's 


employment can "cease" when the employer becomes bankrupt or insolvent. 
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Employees’ collective agreements or individual contracts of employment 
may also require vacation pay although some such agreements are subject to 
the approval of the Director of Employment Standards (E.S.A. s.32). 
Vacation pay is payable on any termination pay owed (Inco Ltd. and United 
Steelworkers of America, (1984) 6 C.C.E.L. 263 (Ont. Div. Ct.) 

Since the E.S.A. requires the payment of amounts set out in collective 
agreements or individual contracts if the amounts are greater than the 
minimums provided by the E.S.A., it is possible to use the E.S.A. procedures 
to collect the amounts set out in the contract or agreement. For example, 
in the Phoenix Paper Products Limited case,!§ the vacation pay entitlement 
set out in the collective agreement was greater than the minimum 
entitlement under the E.S.A. The Court found that the trust created by the 
E.S.A. s. 15 protected the amount of vacation pay which was owed to the 


employees under the terms of the collective agreement. 


ES.A. Trust Provision for Vacation Pay 


b) Section 15 of the E.S.A. provides: 


\ 


15. Every employer shall be deemed to hold 
vacation pay accruing due to an employee in 
trust for the employee whether or not the 
amount therefore has in fact been kept 
separate and apart by the employer and the 
vacation pay becomes a lien and charge upon 
the assets of the employer that in the 
ordinary course of business would be entered 
in books of account whether so entered or 
NOt hose Oe 950, Calot. Selo. 
The effectiveness of provincially created trust provisions has been examined 
in an Appendix to this report entitled "The Ability of the Province to Protect 
Wages: The Constitutional Issues'. That paper concludes that the Ontario 
courts have held that the statutory trusts are constitutionally valid and 


enforceable. 
The vacation trust provision has been considered in several recent cases. 


The Phoenix Paper Products Limited case (supra.) has recently confirmed the 
view that, in situations involving a bankruptcy, the vacation pay "deemed" 


trust means that the amount of unpaid vacation pay which has accrued is 
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held "in trust" by the employer and does not form part of a bankrupt 
employer's property. Since it does not form part of the bankrupt employer's 
property, it is not available for distribution to other creditors. This permits 
the unpaid vacation pay claim to have priority over the claims of all secured, 


preferred and unsecured creditors. 


In the Windsor Packing Company, Limited case, (National Bank of Canada et 
al. v. Director of Employment Standards (1983) 3 P.P.S.A.C. 119) the 
company had defaulted on loans and two creditors named receiver-managers 
pursuant to the terms of a debenture, a general security agreement and 
other securities held by the creditors. A receiver-manager sold the 
company's inventory and collected some of the company's accounts 
receivable. The Director of Employment Standards demanded payment of 
vacation pay pursuant to section 15 of the E.S.A. Almost one month after 
the receiver-managers were named, the company was petitioned into 
bankruptey by an unsecured creditor. The receiver-manager argued that the 
money received from the sale of assets, including money from accounts 
receivable and inventory should not be used to pay vacation pay because 
these assets had been charged with the creditors' security prior to the unpaid 


vacation pay accruing. 


The creditors argued that the charge created by the general security 
agreement with respect to inventory, accounts receivable, and after- 
acquired property was a prior fixed and specific charge and that it was 
therefore not subject to the vacation pay trust for vacation pay which 


accrued after the general security agreement was registered. 


E.S.A. Referee Kenneth Swan rejected this argument. He found that 
amounts accruing due as vacation pay under the E.S.A. trust provision 
(E.S.A. s.15) had priority over the security interest created by the general 
security agreement with respect to after-acquired property accounts 


receivable and inventory. He held that: 


i) the Personal Property Security Act, R.S.O. 1980, C. 375 (P.P.S.A.) 
does not apply to a lien created by statute. Section 15 of the E.S.A. 


is such a lien and it is therefore not subject to the P.P.S.A. 
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ii) since the P.P.S.A. does not apply, the law applicable prior to the 
P.P.S.A. applies. That law would have given priority to the statutory 
trust with respect to after acquired property because the property 
subject to the trust would never become part of the employer's assets 
and a subsequent security interest could therefore not attach. Cases 
gave the statutory trust or lien priority over floating charges (Re 
Dairy Maid Chocolates Ltd. [1973] 1 O.R. 603 (Ont. H.C.), C.I.B.C. v. 
Brooker Trade Bindery Ltd., (1975) 20 C.B.R. (N.S.) 280 (Ont. S.C.)). 


He noted that the general security agreement purported to confer a security 
interest in favour of the creditor in respect of every single identifiable and 
definable asset of Windsor Packing yet it also provided that Windsor Packing 
was permitted to carry on its business and engage employees to perform 
operations in respect of the business. Referee Swan concluded that the 
claim for vacation pay under E.S.A. s. 15 should therefore prevail over the 
general security agreement which was perfected prior to the accrual of the 
vacation pay to the extent that agreement covered after-acquired property, 


inventory and accounts receivable because: 
(a) this is consistent with pre- P.P.S.A. law 


(b) there is a presumption that no one can contract out of the 
provisions of a statute. In the E.S.A., section 3 expressly states 
this. If one were to permit a general security agreement to do 
this, it would be contrary to the E.S.A. and public policy. A 
general security agreement would be doing this "by purporting 


to arrange for the carrying on of the business by one corporation 


with assets that, in effect, belong to another" (p.152-153). 


(ec) employees added value to the inventory purchased by Windsor 
Packing against the line of credit provided by the bank "...by 


adding value to the animals purchased for inventory, [the 
employees] created an interest in those assets to which the 


statutory trust for vacation pay could affix" (p.154). 


(d) the creditor had knowledge of the day to day affairs of the 
debtor and there was therefore no reason not to regard the 


ereditor as having express notice on a weekly basis of the 
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aecrual of amounts of vacation pay and the establishment of a 


trust fund. 


Referee Swan noted that, even if the vacation pay trust were not given 
priority over the security interest created under the general security 


agreement: 


", , .it would still be necessary to assess in 
respect of each particular part of the 
collateral whether the security interest set 
out in the general security agreement had 
attached prior to the establishment of the 


statutory trust. As I have found above, the 


statutory trust accrues from day to day, or at 
least from week to week where wages are 


paid weekly, and therefore at any given time 
there would have been a substantial amount 
of accrued but unpaid vacation pay... 


At the point, however, when the inventories 
are sold and replaced by accounts receivable, 
no security interest could attach to those 
accounts receivable until they came into 
existence, and it would therefore be 
reasonable to assume that any new accounts 
receivable being created would be impressed 
with the statutory trust for vacation pay 
accumulated up to that time." (page 155) 


Thus, even if the vacation pay trust did not have priority, when inventory (in 
this case cattle and meat products) became accounts receivable, the amount 
accrued for vacation pay would have priority with respect to the newly- 


created accounts receivable. 


Creditors are well aware that employees will have vacation pay accruing and 
they could, when they take security, advise themselves of the likely extent 
of future accruals. Employees on the other hand, do not or are not able to 
negotiate their own ‘security’ to compete with that of moneylenders and 
banks - they must rely on statutory protection. Should they lose this because 
the employer (with full knowledge of likely future accruals) gives security on 
its assets to a creditor who could be informed of the likely extent of future 


accruals? The judicial review of this decision is scheduled to be heard by the 
Ontario Divisional Court, November 6 and 7, 1985. 
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Effectiveness of the Vacation Pay Trust 


Although there has been a line of cases which has held that provincially 
created deemed trusts may not be effective in bankruptcy, Ontario cases 
have held that Section 15 of the E.S.A. creates a valid 'deemed' trust which 
will be effective in receiverships and bankruptcies since it will have priority 
over secured claims. Although there may be some dispute as to whether or 
not there is a priority over certain security (e.g. the security which, in the 
Windsor Packing case covered inventory, accounts receivable and after- 
acquired property - and which may or may not properly be referred to as a 
fixed and specific charge) perfected before the vacation pay accrued, the 
most recent cases dealing with s.15 have either not made a distinction 
between secured creditors (Re Phoenix Paper supra) or, in the case of 
Windsor Packing, an express finding has been made to the effect that the 
vacation pay trust has priority over a prior charge with respect to after- 


acquired property, accounts receivable and inventory. 
E) PENSION BENEFITS AND CONTRIBUTIONS 


The most common types of private pension plans are the money purchase 


plan, the defined benefit pension plan, and the profit sharing plan. 


a) Money Purchase Plan: This type of plan sets out the amount of the 
employee's contributions to the plan (if any) and the amount of the 
employer's contributions to the plan. The contributions are invested. 
The benefit that the employee will receive is not guaranteed and it 
generally cannot be determined until the employee retires. At 
retirement the employee's and the employer's contributions as well as 
the amounts earned from the investment of the contributions are used 
to purchase a pension for the employee. The employee's benefit will 
depend on the amount contributed, the return on the contributions 
invested and the rates available for the purchase of pensions at the date 


of retirement. 


In the event of a bankruptcy or insolvency, the employer may be owing 
some of his contributions to the plan. He also may have deducted 
employee contributions from wages and not set aside or paid into the 


plan the amount notionally deducted from wages. 


b) 


ro) 
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Profit Sharing Plan: A profit sharing plan is a type of money purchase 
plan in which the amount of the employer's contribution is made by 


reference to profits or out of profits. 


In the event of a bankruptcy or insolvency, the employer may be owing 
some of his contributions to the plan. He also may have made a notional 
deduction of employee contributions from wages and failed to set aside 


or pay into the plan the amount notionally deducted. 


Defined Benefit Pension Plan: The defined benefit plan sets the amount 
of the benefit which will be paid when the employee retires. This is 
usually fixed as a dollar amount for each year that an employee worked 
or aS a percentage of the employee's annual earnings multiplied by the 
number of years of service. For example, the plan could provide that 
the employee's benefit will be $12 per month for each year of service at 
age 65 or it could provide that the benefit will be 2% multiplied by 
years of service multipled by his average annual earnings in his last 5 


years of service. 


The Ontario Pension Benefits Act, R.S.O. 1980, ¢.373 (the "P.B.A.") 
allows employers 15 years to 'fully fund’ a defined benefit pension plan. 
A pension plan is fully funded when it has, at any particular time, assets 
sufficient to pay the benefits required under the terms of the plan in 


respect of employee service prior to that time. 


The P.B.A. requires an employer to pay into the plan employee 
contributions within one month of receiving or deducting such 
contributions. The P.B.A. also requires the employer to make annual 
contributions to pay current service costs (the amount required to cover 
the cost of benefits accrued during the fiscal year), special payments to 
pay off the unfunded liability of the plan over 15 years and payments 
which may, for other reasons, be required to reduce any deficit 
experienced by the plan. (Regn. 746, s.2). 


In the event of a bankruptcy or insolvency, employees may find that 
their defined benefit pension plan is not fully funded because the 15 
years allowed to fully fund the plan may not have expired. 
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Also, amendments may have been made to improve the original level of 
benefits and it may be less than 15 years since the amendments were 
made. Alternatively, even if 15 years have elapsed since the plan was 
set up and amendments made, the plan may not be fully funded because 
the employer may have failed to make the required payments or to pay 
employee contributions into the plan. 


Thus, in the event of a bankruptcy or insolvency, an employer may owe 
employer and employee contributions to either a money purchase plan or a 
defined benefit plan. In the case of a defined benefit plan, additional 
amounts may be required to provide the level of benefits set out in the 


pension plan. 


The deemed trust provisions of the P.B.A. provide protection for the 
employee and employer contributions which are due. In addition, if the plan 
is terminated or wound up, the deemed trust provisions protect certain 
employer contributions for amounts which have accrued but which otherwise 


would not yet be due. 


The deemed trust provisions do not, however, provide protection for amounts 
which would be required to fully fund a defined benefit plan. The P.B.A. 
offers some protection for these amounts by establishing a Pension Benefits 
Guarantee Fund (the "Fund") and by providing a method for winding up the 
plan and allocating and distributing plan assets and liabilities. In some cases, 
the successor employer provisions of the L.R.A. may also protect pension 


benefits. 
a) Trust Provisions 


Where an employer receives employee contributions or withholds money by 
payroll deduction or otherwise as employee contributions, the employer is 
deemed to hold that money in trust for the employee. (P.B.A. s.23(1), (2)). 


Likewise, an employer who is required by a pension plan to contribute to the 
plan is deemed to hold in trust for the members of the plan an amount of 
money equal to all the money the employer is required to pay into the 
pension plan to meet the current service cost and the special payments that 


are due under the pension plan and have not been paid (P.B.A. s.23(4)). 
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Current service cost means the amount that the employer and the employees 
are required to pay into the plan in a fiscal year of the plan to cover the cost 
of benefits accrued during the year (P.B.A. s.l(ab), Regn. 746 s.2(3)(a)). 


Special payments are the annual amounts sufficient to liquidate the initial 
unfunded liability of the plan over a period of 15 years and the annual 
amounts sufficient to liquidate certain other deficits experienced by the plan 


over a period of 5 years (Regn. 746, s.2(3)(b),(¢)). 


In addition, if a plan is terminated or wound up, the "deemed" trust of 
section 23 applies to an amount of money equal to the current service costs 
and special payments which accrued to the date of termination or wind up 
(but otherwise would not yet be due) (P.B.A. s.21(2)(9), s.23(4)). 

The administrator or trustee of the pension plan has a lien and charge on the 
assets of the employer in the amount which is deemed to be held in trust as 
employees' contributions (P.B.A. s.23(3)) and as the employer's required 
contributions (P.B.A. s.23(5)). 


The trusts which are 'deemed' to exist apply whether or not the money 
mentioned has been kept separate and apart from other money. (P.B.A. 
s.23(6)). 


Effectiveness of the Trust Provisions 


If the line of Ontario cases which has held provincially created deemed 
trusts to be effective in both bankruptcy and receivership is followed, these 
deemed trust provisions in the P.B.A. should provide effective protection for 
employee and employer contributions due to money purchase pension plans at 
the date of wind up. They will also provide effective protection for 
employee contributions and employer contributions which are due (or, if the 
plan is terminated, have accrued) to defined benefit pension plans. These 
contributions should have priority over the claims of secured creditors, 
although it is likely they will rank after certain prior fixed and specific 
security interests. 


The deemed trust provisions of the P.B.A. will not, however, be adequate to 
protect the benefits which a defined benefit pension plan has contracted to 


provide employees. Since the "deemed" trust only applies to amounts which 


-51- 


are due or which have accrued by the date of termination or wind up, the 
amounts which would be required to fully fund the liabilities of the plan are 
not covered by the "deemed" trust provisions. For example, if a defined 
benefit plan has only been in existence for 5 years, only 1/3 of the special 
payments required to fully fund the plan would be due or accrued and 
therefore 'protected' by the deemed trust at the date of termination or wind 


up. 


Although the deemed trust provisions should be effective, it is unclear how 
they will be enforced in the event of employer insolvency. It would appear 
that the administrator of the pension plan, the employees, any union 
representing the employees or even the Pension Benefits Commission itself 
could make the deemed trust claim in a bankruptcy or receivership in order 
to recover for the plan the funds deemed to be held in trust. 


Wind Up of the Plan and Distribution 


There are three main categories of employees for pension purposes 


i) those who have been employed by the employer for ten years (or 
who have been members of the plan for 10 years) and who have 
attained the age of 45 (referred to as "P.B.A.-vested" employees) 
The benefits for these employees will be guaranteed by the Fund 
to the extent of $1,000/month. : 


ii) | those who have vested rights under the terms of their pension plan 
(referred to as "plan-vested" employees). For example, if the plan 
provides for vesting after 10 years service regardless of age, 
employees in this category could be younger than 45 years of age 
and have plan-vested rights if they had 10 years service. 


iii) those employees who are neither P.B.A.-vested nor plan vested 


(referred to as "non-vested" employees). 


Section 28(a) of the P.B.A. provides that the Pension Commission of Ontario 
may declare that a defined benefit pension plan is wound up in whole or in 
part for the purposes of the P.B.A. on such date as the Commission in its 


discretion considers appropriate, where: 
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"(a) the employer providing the plan is bankrupt 
within the meaning of the Bankruptcy Act 
(Canada); 


(b) the plan has been terminated in whole or in 
part and the employer has failed to meet the 
funding requirements prescribed; 


(e) the plan has been terminated in whole or in 
part and the Commission is of the opinion 
that because of his insolvency the employer 
will not be able to meet the funding 
obligations prescribed by regulation; 


(d) the Commission has reason to believe that 
the amount of payments that the Fund may 
be required to guarantee may be expected to 
increase unreasonably if the plan is not wound 
up; or 


(e) such other event as is prescribed by 
regulation occurs." 


(P.B.A. s. 28) 


If the pension plan is wound up, all benefits provided under the pension plan 
are treated as fully vested (Regn. 746, s.14(6)(c)). Thus, even non-vested 
employees will be entitled to benefit if there are sufficient assets in the 
pension plan to fully provide for P.B.A.-vested and plan-vested benefits (no 
money from the plan can revert to the employer unless the plan provides for 
such reversion and provision has been made for payment of all benefits under 


the plan for all three categories of employees, Regn. 746, s.14(6)). 


If, however, there are insufficient assets in the plan to provide for P.B.A.- 
vested benefits, and plan-vested benefits, the assets of the pension plan will 
be used to first provide for P.B.A. and plan-vested benefits. If the assets of 
the plan are not sufficient to fully provide for P.B.A. and plan-vested 
benefits, the non-vested employees will receive nothing. 


A determination will be made of the extent to which the plan assets will be 
able to provide the benefits which the terms of the pension plan provide for 


P.B.A.-vested and plan- vested employees. 
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The Fund will ensure that there are sufficient additional assets to provide 
100% of the P.B.A.-vested benefits (and certain other benefits guaranteed by 
the Fund). However, plan-vested employees (whose full benefits are not 
guaranteed by the Fund) will receive only the level of benefits which can be 
funded by the assets in the pension plan (or which at least equal the value of 
the contributions the employee made to the plan ). 


Thus, to use a somewhat simplistic example, a pension plan may be 40% 
funded to provide P.B.A.-vested and plan-vested benefits. The Fund will 
ensure funding to provide 100% of the benefits guaranteed by the Fund 
(including benefits for P.B.A.-vested employees) and 40% funding for those 


employees with only plan-vested rights. 


Effectiveness of the P.B ae Wind-Up and Distribution Provisions 


The P.B.A. wind-up and distribution provisions ensure that assets in a pension 
plan do not revert to the employer if plan benefits - including benefits for 
non-vested employees - have not been provided for. The method of 
allocation also means that assets are available to fund plan-vested benefits - 
even if P.B.A.-vested benefits are not fully funded. Recourse can be made 
to the Fund before the plan assets available to provide plan-vested benefits 
are depleted. 


However, if a plan is not fully funded, only employees whose benefits are 
guaranteed by the Fund will get 100% of their benefits. Those employees 
with plan-vested (but not guaranteed) benefits will only receive benefits to 
the extent that they can be provided by the assets in the pension plan. Non- 
vested employees will receive no benefits (other than benefits equalling their 
own contributions) if there are insufficient assets to first provide for P.B.A. 
and plan-vested employees. 


Pension Benefits Guarantee Fund 


Section 30 of the P.B.A. establishes the Fund to guarantee certain payments 
of benefits where a defined benefit pension plan is wound up. The Fund is 
not available to any employees unless the pension plan is wound up under 
section 28(2) of the P.B.A. 
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The Fund guarantees pension benefits: 


a) to employees who have been employed by the employer for ten years (or 
who have been members of the plan for 10 years) and who have attained 


the age of 45; and 


b) whieh the plan is paying to a retired member, his survivor, estate or 


designated beneficiary; and 


e) to former plan members who had 10 years service with the employer (or 
10 years membership in the plan) and were at least 45 years of age 
before they terminated their employment; and 


d) which at least equal the value of the contributions the employee made 
to the plan. (P.B.A. s.31) 


The maximum pension benefit guaranteed by the Fund for any member is 
$1000 per month (Regn. 746, s.29). 


Effectiveness of the Pension Benefits Guarantee Fund: 


A number of employees cannot benefit from the Fund. It does not guarantee 
funds to: 


i) employees who belong to multi-employer plans (e.g. many 
employees in the construction industry) (Regn. 746, s.32(2)), or 
money purchase plans (P.B.A., s. 30(2)) or other plans which are 
exempted by regulation (e.g. Public Service Superannuation Fund, 
Teachers! Superannuation Fund and funds of certain municipal 


corporations (Regn. 746, s.32(1)). 


ii) employees who are less than 45 years of age or to employees who 
are more than 45 years of age but have less than 10 years service 
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with the employer (or less than 10 years membership in the plan). 
However, as indicated above, the method for allocating assets is 
such that these employees should receive a percentage of their 
plan-vested benefits. Employees whose rights are neither 
guaranteed or plan-vested may not be entitled to any benefits 
unless there are sufficient assets to fully provide for P.B.A.- 
vested and plan-vested benefits, or unless they are employed by a 
successor employer who purchases the business. 


iii) employees whose plans have been in existence less than 3 years. 
Any increase to a pension benefit that became effective within 
three years before the date of termination or wind up of the plan 
is not guaranteed (P.B.A. s.32(2)). 


In addition, the Fund does not guarantee pension benefits in excess of $1,000 


per month. 


Statutory Lien 


The Commission has a lien and charge upon the assets of the employer in an 
amount equal to the amount of any payment out of the Fund plus interest 
(PB. Atsis3): 


Employer's Obligation to Pay 


In addition to the employee and employer contributions which are protected 
by the deemed trust provisions of the P.B.A., the employer will, if the plan is 
wound up, be required to pay the amount by which the value of benefits 
guaranteed by the Fund exceed the value of the assets in the plan (P.B.A. 


s.32). The Commission's statutory lien should protect this amount. 


However, in addition to amounts paid with respect to benefits guaranteed by 
the Fund, the employer is required to pay the amount by which the value of 
plan-vested benefits exceeds the value of the assets in the plan (P.B.A.,, 
s.32). This amount is not protected by the 'deemed trust' provisions of the 
P.B.A. (except to the extent of the employee or employer contributions 
prescribed by the P.B.A.), nor is it protected by any lien or charge created 
under the P.B.A. (except to the extent it is guaranteed e.g. for the value of 
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past employee contributions. This amount is likely only an unsecured claim 
in bankruptcy or receivership. It is therefore unlikely it will be recovered in 
full. Thus, in these cases, plan-vested employees are unlikely to receive the 


full benefits to which they were entitled under their plan. 
P.B.A. Successor Employer Provisions: 


Where an employer who is bound by a pension plan sells all or part of his 
business, section 29 of the P.B.A. provides that service for pension purposes 
will include service with both that employer and the successor employer. 
This could be important in cases where the successor employer establishes or 
continues a plan since it could affect the vesting of rights and the eligibility 


for benefits under the successor's plan. 


Labour Relations Act - Successor Employer Provisions 


Pension plans or provisions providing for certain pension benefits will 
frequently form part of a collective agreement. Even if the pension plan is 
physically separate from the formal collective agreement, it will be part of 
the collective agreement if, for example, it is incorporated into it by some 
reference in the formal collective agreement (Brown, D.J.M. and Beatty, 
David M., Canadian Labour Arbitration at para .4:1200). 


If the pension plan is part of the collective agreement, and the predecessor 
employer is bound by the collective agreement when the business is sold to a 
successor employer, the successor employer is bound by the pension plan to 
the same extent as the predecessor employer (see pages 8 to 20 above for a 
discussion of the arbitration, successor employer and related employer 
provisions of the Labour Relations Act (the "L.R.A."). 


Thus, if the terms of the pension plan incorporated into the argreement are 
such that the pension plan cannot be changed, or terminated without the 
approval of the union, the union would have a grievance if the successor did 
not continue the plan and make the contributions or provide the benefits 


according to the terms of the plan. 
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Also, the collective agreement may set out certain benefit levels which are 
to be maintained-without incorporating the actual pension plan into the 
collective agreement. In such a case, the successor employer who is bound 
by the agreement must provide those benefits and the service with the 
predecessor employer would likely be included in the service to be 
recognized by the successor (P.B.A. s. 29 and L.R.A. s. 63). Since the 
benefit levels and not the particular plan forms part of the collective 
agreement, the employer would be able to choose whether to continue the 
predecessor's plan or establish a new plan to provide the benefits set out in 


the agreement. 


Effectiveness of the L.R.A. Provisions 


The L.R.A. provisions could be effective, in some cases, in requiring a 
successor employer to make contributions to a pension plan, provide certain 
levels of benefits to employees or pay amounts which a predecessor 
employer has failed to pay. The effectiveness of the provisions will, to a 
large extent, depend on the wording of the collective agreement itself - the 
extent to which it makes provision for pension benefits and the extent to 
which it incorporates the terms of the pension plan into the collective 
agreement. Also, where the plan is incorporated, the wording of the plan 
itself - including wording with respect to how the plan can be terminated - 
will be important. 


The provisions of the P.B.A. generally do not recognize the union's role or 


interest in the operation or administration of a pension plan. 


Although both the union and the employer may have a vital interest in any 
decision about whether or when a plan will be wound up, the P.B.A. 
contemplates the unilateral termination of a plan by the employer (P.B.A. 
s.28 (2)(b)(c)) and the recognition of such a termination by the Commission. 
The P.B.A. does not give employees or the union representing plan members 
the right of object to the Commission's decision to wind-up the plan. Only 


the employer has this right. 
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Directors’ Liability 


Section 39(1) of the P.B.A. provides that any person who contravenes the Act 
or the regulations is guilty of an offence and on conviction is liable to a fine 
of not less than $200 and not more than $10,000. 


Section 39(2) provides that an employer convicted of an offence under 
section 39(1) shall pay to the insurer, trustee or administrator of the pension 
plan all amounts that the employer has wrongfully failed to pay as required 
by the P.B.A. and regulations. 


Section 39(3) provides: 


(3) Where a corporation is guilty of an offence 
under this act, an officer, director or agent of the 
corporation who directed, authorized, assented to, 


acquiesced in, or participated in, the commission of 

the offence is a party to and guilty of the offence 

and is liable on conviction to the punishment 

provided for the offence whether or not the 

corporation has been prosecuted or convicted. 
Since Section 39(3) makes the director of the corporate employer liable to 
the "punishment" for the offence where the corporation is guilty of the 
offence, it is unclear whether the directors are liable to the fine provided by 
s.39(1) or to both the fine provided by s.39(1) and the payment of amounts 


the employer has wrongfully failed to pay in accordance with s.39(2). 


It has been suggested that the obligation to pay amounts due may not be 
found to be a "punishment" since it is already an obligation on the employer 
under the P.B.A. (Rupert H. Chartrand, 'Employee Relationships’ 1983 C.B.A. 


Seminar Business Law: Commercial Insolvency). 


On the other hand, it can be argued that the word "fine" would have been 
used instead of "punishment" if it were intended that directors' liability 
would be restricted to a fine. Given that the word "punishment" is broader 
than "fine", it could be held to include payments due. Also, the employer's 
obligation to pay is repeated in the penalty section of the P.B.A. and can 
therefore be interpreted as providing a punishment. The better view of 
section 39(3) would therefore appear to be that the directors' liability may 
extend not only to the fine but also to all amounts the employer wrongfully 
failed to pay. 
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Like section 60 of the E.S.A., the provisions of the P.B.A. require the 


officer, director, or agent to have authorized or acquiesced in the non- 


payment of amounts required to be paid under the P.B.A. However, unlike 


the E.S.A., the onus of proving such authorization or acquiescence is on the 


prosecution rather than the officer, director or agent. It may therefore be 


more difficult to obtain a conviction under this section. 


Summary: 


a) 


b) 


¢) 


d) 


e) 


the deducted employee contributions and the employer contributions 
which are due or accrued are likely effectively protected by the trust 
provisions of the P.B.A. (except with respect to creditors with certain 


prior fixed and specific security) 


benefits under defined benefit plans are not entirely protected except 
for those individuals whose benefits are guaranteed by the Pension 
Benefits Guarantee Fund. Amounts required to be paid so that the value 
of the assets in the plan equal the value of plan-vested (but not 
guaranteed) pension benefits are not protected trust or secured claims 
under the P.B.A. (except to the extent that they are employer or 
employee contributions prescribed by the P.B.A.) Such amounts are 
therefore unlikely to be fully recovered in a bankruptcy or receivership 
and the benefits received by plan-vested employees will be reduced 
accordingly. 


if a defined benefit plan is wound-up and it does not have sufficient 
assets to pay P.B.A.-vested and plan-vested employees' benefits in full, 
non-vested employees will receive no benefits (other than benefits 


equalling the value of their own contributions). 


amounts that the Commission pays out of the Fund and attempts to 
collect from the employer will be secured by a lien and charge upon the 
assets of the employer. 


it is possible that officers, directors or agents of a corporate employer 
which has failed to make required payments or contributions could be 
liable for amounts which the corporation has failed to pay if they are 
prosecuted. However, (unlike E.S.A. section 60), the onus of proof of 
direction, authorization or acquiescence in non-payment is on the 


prosecution. 
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f) For employees involved in a bankruptcy or receivership some protection 
may arise if the business is sold and the purchaser employs the 
employees of the insolvent employer. In such cases, P.B.A. s.29 may 
deem the employees' employment not to have been terminated for 
certain purposes. 


The greatest protection may exist in cases where employees have a 
collective agreement which is binding on a successor employer and 
which includes either provisions for pension benefits or the pension plan 
itself. The successor employer provisions of the L.R.A. will mean that 
such provisions bind the successor employer as they did the 
predecessor. In such cases, the successor employer may be required to 


assume the predecessor's liabilities under the pension plan. 


F) CONTRIBUTIONS TO GOVERNMENT PLANS 


In the event of a bankruptcy or insolvency, it may be discovered that the 
employer owes the contributions which the employer is, by law, required to 
make to government-administered plans such as workers' compensation, 
C.P.P., and U.I.C. The employer may also have deducted income tax and 
employee contributions to O.H.I.P., C.P.P., and U.I.C. and have failed to 
remit these amounts. In addition, the employer may have contracted to pay 
the employee's O.H.I.P. premiums, but failed to do so. 


i) WORKERS' COMPENSATION ACT 


The Workers' Compensation Act, R.S.O. ¢539 (the"W.C.A.") provides that the 
Board may issue a certificate setting out the amount of unpaid assessment 
and file this with any county or district Court (or, if the amount unpaid does 
not exceed $1,000, with any Small Claims Court). When the certificate is 
filed, it becomes an order of the Court and may be enforced as such 
(W.C.A. s.116). 


The Board may also have the amount which is unpaid entered upon the 
collector's roll as if it were taxes due and it may be collected in the same 
manner as taxes (W.C.A. s.117). 
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In certain circumstances, 'owners' under the Construction Lien Act may be 
personally liable to pay assessments to the Board. 


Section 120 of the W.C.A. provides for priority of the assessment when 
distribution of property under certain provincial acts is being made. The 


Section provides: 


120...(1) There shall be included among the debts 
that, under the Assignments and Preferences Act, 
the Trustee Act, and the Corporations Act, are, in 
the distribution of the property, in the case of an 
assignment or death or in the distribution of the 
assets of a company being wound up, under the said 
Acts respectively, to be paid in priority to all other 
debts, the amount of any assessment’ or 
compensation the liability wherefore accrued 
before the date of the assignment or death or 
before the date of the commencement of the 
winding up, and the said Acts have effect 
accordingly. 


The section also provides for a "first lien" on the employer's property to the 


extent of unpaid assessments or special assessments as follows: 


(3) The amount set forth in a certificate of the 
Board filed pursuant to section 116 is a first lien 
upon all the property, real or personal, of the 
employer used in or in connection with the industry 
with respect to which the employer is assessed, 
subject only to municipal taxes, and the amount 
levied under execution upon any such judgment to 
the extent of the amount due upon such execution 
shall forthwith be paid to the Board. 


(4) The lien mentioned in subsection (3) is 
effective only where notice of the lien has been 
filed by way of writ of fieri facias in the office of 
the sheriff of the county or district in which the 
property against which the lien applied is situated 
and, where land affected is registered under the 
Land Titles Act, a copy of such Writ has been 
transmitted by mail or delivered by the sheriff to 
the proper land registrar. R.S.O. 1980, ¢.539, 
s.120. 


Section 107(1)(h) of the B.A. makes the indebtedness of the bankrupt under 
the W.C.A. a preferred claim. 


In the Deloitte Haskins and Sells Limited case (decision of the Supreme 
Court of Canada June 13, 1985), six of seven judges of the Supreme Court 
held that the fact that the Workers’ Compensation Act is specifically 
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referred to in section 107(1)(h) of the B.A. meant that the federal 
government has legislated its priority in bankruptcy, and the provincial 
government therefore cannot legislate to change that priority. Thus,the 
claims for workers' compensation assessments under the Alberta legislation 


were held to be preferred rather than secured in a bankruptcy. 
Effectiveness of the W.C.A Provision 


In a bankruptey it is likely that, even though the lien provision of section 120 
attempts to create a "first lien", it will not entitle the W.C.B. to rank as a 
secured creditor. Instead, the W.C.B. claim will likely simply rank as a 
preferred creditor with the priority set out in section 107(1)(h) B.A. 


(Deloitte Haskins and Sells Limited and The Workers! Compensation Board, 
(supra.)). 


In a receivership, the W.C.A. lien may not have priority over prior fixed and 
specifie charges. In the Crown Trust Co. et al case, (1975) 55 O.L.R. (3d) 
498 (Ont. H.C.)), Mr. Justice Houlden found that a prior mortgage and a 
floating charge which crystallized before the W.C.A. lien came into 
existence had priority over the W.C.A. lien since the W.C.A. lien attached to 
the employer's interest in the property rather than attaching to the property 
itself. However, the W.C.A. lien would likely have priority over subsequent 


security and assets secured by a floating charge. 


Any employee covered by the W.C.A. is entitled to compensation, regardless 
of whether or not his or her employer has paid the W.C.B. assessments 


owing. Thus, if W.C.A. assessments are not collected, other employer 
contributors to the W.C.B. bear the cost of the ineffective mechanism for 


recovering W.C.B. assessments. 


ii) O.H.I.P. 


Under the Health Insurance Act, R.S.O. 1980, ¢.197 (H.I.A.), any emplover 
with 15 or more employees and any employer whose employees are 
designated by the General Manager as a 'mandatory group! must deduct 


employee O.H.I.P. premiums from the employee's remuneration (the "H.I.A." 
s.16). 


The H.I.A. contains provisions which provide for a court to fine an employer 


who fails to remit premiums a minimum of $2,000 and to order an employer 
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or a director or officer of a corporation to pay premiums which the employer 
failed to remit (H.I.A. s.47). This provision is not usually used in cases where 


there is an insolvent or bankrupt employer. 


In addition, the H.I.A. contains provisions making directors of the corporate 
employer personally liable for the premiums the employer failed to remit if 
they concurred in the failure to remit (H.I.A. s.47), or if the employer 


(a) goes into liquidation: 
(b) is ordered to be wound up; 


(ec) makes an authorized assignment under the 
the Bankruptcy Act (Canada); 


(d) has a receiving order under the Bankruptcy 
Act (Canada) made against it; or 


(e) ceases to carry on its undertakings (H.I.A. 
s.48). 
Section 18 of the H.I.A. provides that any person who receives or withholds 
any amount for the purpose of paying a premium is deemed to have received 
and to be holding the amount in trust for the Treasurer of Ontario and all 
accounts of such premium amounts are to be kept separate and apart from 
that person's own money. 


Effectiveness of the H.I.A. provisions 


Since the H.I.A. trust provision for employee premiums does not deem trust 
money to have been kept separate and apart, the trust provision will not be 
effective in a receivership or bankruptcy if the employer has in fact failed 


to keep the money separate and apart. 


In a bankruptcy, the claim for O.H.I.P. premiums which are deducted from 
employee wages but not kept separate and apart are preferred claims under 
s.107(1)\j) of the B.A.. In a receivership, claims for O.H.I.P. premiums which 
have been deducted are unsecured Crown claims. If the employer has 
deducted the O.H.I.P. premium from the employee's wages, this discharges 
the employee's obligation to pay the premium. If this amount is not 
recovered in an insolvency, the other members of the plan and the 


government bear the cost. 


However, if the employer has agreed to pay the employee's O.H.I.P. 


premiums, (as opposed to merely deducted them from the employee's wages) 
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and has then failed to pay them, the employee continues to be obliged to pay 
the premium. Arguably, O.H.I.P. legally could sue the employee to recover 
the amounts the employer has failed to pay. However, O.H.I.P. has not done 
so. Nonetheless, the employee will be covered by O.H.I.P. Thus, other plan 
members and the taxpayer absorb the cost of the premiums the employer 


failed to pay. 


Amounts which have been deducted but not remitted or kept separate and 
appart may be recovered from the directors of the corporation. A number of 
civil proceedings have been commenced against directors under H.I.A. 
section 48 and there frequently has been recovery using that provision of the 
H.LA. 


iii) CANADA PENSION PLAN 


The Canada Pension Plan, R.S.C. 1970, ec. C-5 (the "C.P.P.") requires that 
both employer and employee contributions be made to the plan (C.P.P. 
sections 9 and 22(1)). Contributions are collected by the Department of 
National Revenue and the collection procedures used are similar to existing 
tax collection procedures (C.P.P section 24(2)). 


Employer Contributions: In a bankruptcy, employer contributions rank as 
preferred claims under s.107(j) of the B.A. They rank after all secured claims 
and after certain other preferred claims (such as wage claims). In a 


receivership, employer contributions are unsecured claims. 


Employee Contributions: 


The C.P.P. deems any amount which has been deducted from an employee's 


remuneration to be money held in trust for Her Majesty. 


Section 24(3) and (4) of the C.P.P. provide: 


24(3) Where an employer has deducted an amount 
from the remuneration of an employee as or on 
account of any contribution required to be made by 
the employee but has not remitted such amount to 
the Receiver General, the employer shall keep such 
amount separate and apart from his own moneys 
and shall be deemed to hold the amount so 
deducted in trust for Her Majesty. 
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(4) In the event of any liquidation, assignment or 
bankruptcy of an employer, an amount equal to the 
amount that by subsection (3) is deemed to be held 
in trust for Her Majesty shall be deemed to be 
separate from and form no part of the estate in 
liquidation, assignment or bankruptcy, whether or 
not that amount has in fact been kept separate and 
apart from the employer's own moneys or from the 
assets of the estate. 


This provision was considered by the Supreme Court of Canada in Dauphin 
Plains Credit Union Ltd v. Xyloid Industries Ltd. et al{1980) 108 D.L.R. (3d) 
257. In that case, the debtor defaulted under certain debentures and a 
receiver was appointed at the creditor's request by the court. The receiver 
sold the company's assets. The secured creditor and the Department of 
National Revenue claimed the proceeds. The Department of National 
Revenue claimed amounts for employer and employee contributions to the 
C.P.P. and U.I. as well as income tax source deductions. The employee tax, 
C.P.P. and U.I. contributions for the period prior to the receivership had 
been deducted from the wages paid to employees but the sums deducted 
were not set apart. At the time they were deducted, the company did not 


have sufficient funds to set the amounts aside. 


The Court held that the trust for C.P.P. employee contributions was valid in 
the receivership. Although it did not give C.P.P. and U.I. employee 
contributions priority over a prior fixed and specific charge, they were given 
priority over the debenture's (prior) floating charge. Since the floating 
charge crystallized after the deductions were made, the Court held that the 
C.P.P. and U.I. contributions which had been deducted from employees! 
wages were to be paid from the proceeds realized by the receiver out of the 
assets subject to the floating charge. 


The Dauphin Plains case was followed by the Ontario Court of Appeal in 
Phoenix Paper (supra) and by the B.C. Court of Appeal in A.G. of Canada v. 
Samson Belair Ltd. (1985) 17 D.L.R. (4th) 544 (leave to appeal this decision 
to the Supreme Court of Canada was refused June 13, 1985). 


If a corporate employer fails to deduct or remit the employee's 
contributions, the directors of the corporation can be found to be jointly and 
severally liable to pay Her Majesty the amount of the contribution which the 
employer, failed to deduct or remit plus interest plus penalties. (C.P.P. 
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Effectiveness of the C.P.P. Provisions 


The C.P.P. trust provisions for employee contributions should be effective 
against all creditors except creditors with certain prior fixed and specific 
charges. The priority should exist in both a receivership and a bankruptcy. 
Employer contributions, however, will only have the 'preferred’ status given 
by s.107(1)(j) of the B.A. in a bankruptcy. In a receivership, they be 
unsecured claims. A prosecution of the directors may, in some cases, be 


effective for recovering deficiencies. 
iv) UNEMPLOYMENT INSURANCE 


Employer Contributions: In a bankruptcy, employer contributions 1r 
preferred claims under section 107(h) of the B.A. They rank after all 


secured claims and after certain other preferred claims such as wage 


claims. In a receivership, they are unsecured claims. 


Employee Contributions: Every employer is required to deduct and remit 


U.I. employee contributions. 


The U.I. Act has deemed trust provisions and director liability provisions 
similar to those in the C.P.P. 


Section 71 (2), (3) ereates the deemed trust with respect to employee 


contributions which have been deducted for the purposes of U.I. It provides: 


71.(2) Where an employer has deducted an amount 
from the remuneration of an insured person as or 
on account of any employee's premium required to 
be made by the insured person but has not remitted 
such amount to the Receiver General, the employer 
shall keep such amount separate and apart from his 
own monies and shall be deemed to hold the amount 
so deducted in trust for Her Majesty. 


(3) In the event of any liquidation, assignment or 
bankruptcy of an employer, an amount equal to the 
amount that by subsection (2) is deemed to be held 
in trust for Her Majesty shall be deemed to be 
separate from and form no part of the estate in 
liquidation, assignment or bankruptcy, whether or 
not that amount has in fact been kept separate and 


apart from the employer's own monies or from the 
assets of the estate. 
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These were the provisions referred to by the Supreme Court of Canada in the 
Dauphin Plains case (supra).The Supreme Court held that the deemed trust 
for U.I. employee contributions therefore had priority over a secured 
creditor with a subsequent fixed and specific charge and a floating charge 


which did not erystallize before the claim for deductions arose. 


However, a recent decision of the B.C. Court of Appeal appears not to have 
followed the Dauphin Plains case. The majority decision of the British 
Columbia Court of Appeal in A.G. Canada v. Samson Belair Ltd. (supra.) 
found that, in view of the specific reference to U.I. statutes in B.A. 107(h), 
section 107 of the B.A. should prevail over the deemed trust provisions of 
the U.I. Act. Thus, claims for employee contributions were found to be 
preferred rather than trust claims. The decision appears to be contrary to 


the Dauphin Plains decision and inconsistent with the language of section 
71(3) of the U.I. Act which specifically deals with bankruptcy. 


In any event, the arguments raised in Samson Belair clearly pertain only to 
bankruptey situations. In non-bankruptcy situations the trust should be 
effective so that U.I. employees' contributions are paid before the claims of 


secured creditors. 


Directors’ Liability 


Section 68.1 of the U.I. Act deals with the liability of directors where a 
corporate employer fails to deduct or remit employee contributions. It 


provides: 


"68.1 (1) Where an employer who fails to deduct or 
remit an amount as and when required under 
subsection 68 (1) is a corporation, the persons who 
were the directors of the corporation at the time 
when the failure occurred are jointly and severally 
liable, together with the corporation, to pay to Her 
Majesty that amount and any interest or penalties 
relating thereto. 


(2) Subsections 227.1(2) to (7) of the Income Tax 
Act apply, with such modifications as_ the 
circumstances require, in respect of a director of a 
corporation referred to in subsection (1). 


(3) The provisions of this Part respecting the 
assessment of an employer for an amount payable 
by him under this Act and respecting the rights and 
obligations of an employer so assessed apply in 
respect of a director of a corporation in respect of 
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an amount payable by the director under sub- 
section (1) in the same manner and to the same 
extent as if the director were the employer 
referred to in those provisions". 


Effectiveness of the U.I. Provisions 


In a receivership, the U.I. trust provisions for employee contributions should 
be effective against all creditors except creditors with certain prior fixed 
and specific charges. It is somewhat unclear whether this priority would 
exist in a bankruptcy. However, the better view would appear to be that the 
trust provision is effective in a bankruptcy. Employer contributions will 
have the ‘preferred’ status given by s.107(1)(h) B.A. in a bankruptcy. 
However, in a receivership, the claims for employer contributions are 


unsecured. 


A prosecution against a director might, in some cases, be effective for 


recovering deficiencies. 
v) INCOME TAX ACT 


The deemed trust provisions of the Income Tax Act, 8.C. 1970-71-72, ¢.63 
(the "I.T.A.") provide that: 


227 (4) Every person who deducts or withholds any 


amount under this Act shall be deemed to hold the 
amount so deducted or withheld in trust for Her 


Majesty. 


(5) All amounts deducted or withheld by a person 
under this Act shall be kept separate and apart 
from his own moneys and in the event of any 
liquidation, assignment or bankruptcy the said 
amounts shall remain apart and form no part of the 
estate in liquidation, assignment or bankruptcy. 
If the source deductions for employee income tax are actually made and the 


money for such deductions is kept separate and apart from other funds, there 


will be a trust fund which should effectively protect the income tax 
deducted. However, if only a 'notional’ deduction of income tax is made, the 


trust provisions for tax are not likely to be effective. In Dauphin Plains, the 
Court found that any notional deductions made for employee tax 


contributions will not take priority over the interests of a secured creditor 
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unless the words of the statute not only deem a trust to exist but also deem 


it to be separate and apart from the estate. 


In Dauphin Plains, the employer had reduced employee wages by the amount 
required as employee deductions for income tax. However, the employer had 
not set this amount of money separate and apart from company funds. In the 
receivership, the secured creditor was therefore given priority and the 
Department of National Revenue was unable to collect the money which had 


been deducted from employee wages as tax deductions by the employer. 


Theoretically, Revenue Canada may be able to refuse to credit the employee 
with the taxes 'notionally' deducted and require the employee to pay taxes on 


the net wages received by the employee (The Queen v. Coopers and Lybrand 
Limited et al. (the 'Venus Electric' case), 80 DTC 6281 (Fed. C.A.)). 


However, at the present time, as a matter of policy, Revenue Canada credits 


the employee with the amount notionally deducted and attempts to recover 
from the employer. 


These income tax source deductions often represent significant amounts. 
Revenue Canada has estimated that the government has, in the last five 


years had to write off more than $100 million in taxes that now defunct 


companies deducted from employees' pay cheques. !7 


In response to this, the 1985 federal Budget proposed the following: 


(59) That with respect to amounts required under 
the Act to be deducted or withheld and remitted by 
a person after May 23, 1985, 


(a) amounts deducted or withheld by the person 
be deemed to be held in trust by that person 
for Her Majesty separate and apart from that 
person's other assets, and 


(b) Her Majesty have a charge in priority over 
other claims or rights on the property of the 
person for the amount for which the person is 
liable in respect of all such amounts that he 
failed to remit during the 90 day period 
preceding the earlier of a liquidation, 
assignment, receivership or bankruptcy of or 
by the person and the day on which he is 
assessed under the Act for that amount, and 


270 = 


for the purposes of this subparagraph the 

property of a person includes all his assets 

whether subject to liens, charges or 

encumbrances or held free and clear. 
This would create a trust for employee tax deductions, even if the amount 
notionally deducted has not, in fact, been deducted and kept apart from 
other assets. It would also create a charge on the property of the employer 
for other employer tax liabilities. Since trust property is not the property of 
the employer, the proposed I.T.A. trust would rank with other trust claims in 
priority to claims of secured creditors. The proposed non-trust charge would 
likely rank after trust claims (such as vacation pay, construction workers' 
wages, private pension contributions and U.I. and C.P.P. employee 
contribution claims) but before preferred claims (such as certain employee 


wage and salary claims). 


Director's Liability 


Directors may be held liable for the failure of a corporation to deduct, 


withhold or remit employee income tax contributions (I.T.A., s.227.1) 
Effectiveness of I.T.A. Provisions 


The existing trust provision for income tax deducted from employees' wages 
will not be effective unless the money from such deductions has been kept 
separate and apart from the employer's other funds. If it has not been kept 
separate and apart, it will probably rank as an unsecured claim in a 


receivership and as preferred claim under B.A. s.107(1)(h) in a bankruptcy. 


A prosecution against a director will be successful if the director failed to 
exercise the degree of care, diligence and skill to prevent the failure to 
deduct or remit employee taxes that a reasonably prudent person would have 
exercised in comparable circumstances (James V. Barnett v. The Minister of 
National Revenue 85 D.T.C. 619 (Tax Ct.)). 
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OTHER BENEFITS 


Many collective agreements and a number of individual contracts of 
employment provide additional benefits. For example, employers may be 
required to pay O.H.I.P. premiums, contribute to a supplementary 
unemployment benefit fund, contribute to plans insuring against death or 
disability or to plans covering employee medical or dental expenses. 


In the event of a bankruptcy or insolvency, employees may find that these 
and other contributions have not been made by the employer. 


Generally, such contributions and benefits will not be protected by statutory 
trust or lien provisions. Contributions to most benefit funds will not be 
"wages" for the purposes of the E.S.A. and will therefore not be entitled to 
the E.S.A. priority. However, if the contributions are payable to a 
construction workers’ trust fund they may have the protection of the 
C.L.A. If calculated on a per hour basis they may also be 'compensation for 
services rendered’ and recoverable in bankruptcy as a preferred claim under 
s.107(1)(d) (Re Canadian Display and Exhibit Company Limited, (1968) 12 
C.B.R. N.S. 180). If calculated in this manner they may also be debts for 


services under the B.C.A. and recoverable as such. 


If a successor employer is bound by a collective agreement under which 
liabilities for such benefits has arisen, the amounts may, in some cases, be 


recoverable under the successor employer provisions of the L.R.A. 


SUMMARY 


Under existing Ontario law, certain wages protected by statutory deemed 
trust provisions such as vacation pay, construction workers' wages, employee 
and employer contributions to private pension plans, and employee 
deductions for C.P.P. and U.I., are effectively protected by statutory 
provisions which 'deem' the amounts owing or deducted to be held in trust 
and kept separate and apart from the employer's other assets. Such 
amounts are available to the beneficiaries of the trust (the Crown or the 
employees) but not to other creditors. The trust has priority over floating 
charges, and security taken after the employer's assets were impressed with 


the trust. The trust also has priority over prior charges covering inventory, 
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accounts receivable and after-acquired property according to the Windsor 


Packing decision, supra. 


The successor employer provisions of the L.R.A. may also effectively 
protect some employees against wage and benefit loss. However, that 
protection is somewhat limited since the provisions apply only if the 
insolvent employer is bound by a collective agreement and its business is sold 
in aeeordance with the L.R.A. In addition, the effectiveness of the 
provisions in protecting employees’ claims where a receiver has been 
appointed may depend on whether the receiver is court-appointed or 


privately-appointed. 


All other employee wage claims--non-construction hourly wages or salary, 
pay in lieu of notice, severance pay, plan-vested (but not guaranteed) 
pension benefits, other contractual benefits - rank after the claims of 
secured creditors. In some cases such claims will be preferred and paid only 
if sufficient surplus remains after the secured creditors realize on their 
security. In other cases, such claims will be unsecured and paid only if 
sufficient surplus remains after all security is realized and preferred claims 
are paid. In many cases there is no surplus to pay the preferred claims in 
full; in almost all cases there no surplus to pay the unsecured claims in full. 


Claims for non-construction hourly wages or salary over $500, damages for 
wrongful dismissal, termination pay (if the claim is allowed), severance pay 
and claims for certain employee benefits are unsecured claims in a 
bankruptcy, and are very rarely recovered in full. In a receivership, non 
construction hourly wages or salary, termination pay and severance pay are 
more often recovered because they are preferred claims. However, the 
portion of the the total wage claim exceeding $2,000, as well as claims 
which are not "wages" under the E.S.A. (e.g. employer contributions to 
certain benefit plans, and, probably, damages for wrongful dismissal) will be 
unsecured and therefore almost never recovered in full. 


The priority of such claims may be different in a bankruptcy than in a 
receivership. Similarly, the employee's entitlement to termination pay may 


be different in a bankruptcy than it is in a receivership. Thus, wage 
recovery may depend on the choice of the creditors between putting the 


insolvent employer into bankruptey or into receivership. 
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The likelihood of recovering employer and employee contributions to 
government-administered plans varies and depends on the particular 
statutory provisions whether and the creditors choose to put the insolvent 


employer into bankruptcy rather than into receivership. 


Ontario's existing wage protection legislation provides a number of possible 
wage claims and recovery mechanisms. However, many of these mechanisms 
are ineffective. Also, many inconsistencies in wage recovery arise as a 
result of technical legal distinctions between bankruptcy and receivership, 
‘ay-off' and 'termination', private receiverships and court-approved 
receiverships, and the presence or absence of a collective agreement 
covering the employees. These inconsistencies can lead to employees in 
apparently similar circumstances recovering different amounts if their 


employer is insolvent. 


The cost of ineffective wage recovery mechanisms is borne by the individual 


employee or, in the case of taxes or contributions to government plans, the 
contributors to the plans or the taxpayer. 


The views and opinions expressed in this paper are those of the author 
personally and not necessarily those of the Ministry of Labour or the 
Employment Standards Branch. The author is, however, indebted to 
Ms. Susan Rowland and Mr. John Hill, Interpretation Specialists with the 
Employment Standards Branch, Mr. Harold Rolph, Legal Services, Ontario 
Ministry of Labour and Ms. Lynda Ellis, Assistant Superintendent of 
Valuations, Ontario Pension Commission, for their helpful comments. 
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FOOTNOTES 


. Sunnylea Foods Limited, [1981] O.L.R.B. Rep. Nov. 1640; Daynes Health Care 


Limited [1985] O.L.R.B. Rep. Mar. 387; Metro Investment Corporation [1985] 
O.L.R.B. Rep. May 703; Termarg Food Services Limited, [1985] O.L.R.B. Rep Mar. 
516. 


- Re A.J. Coleman and Sons Ltd. and Retail Wholesale and Department Store Union, 


Local 597 (1984) 15 D.L.R. (4th) 32 (Nfld. C.A.)—leave to appeal to the Supreme 
Court of Canada refused December 17, 1984. Uncle Ben's Industries Ltd. and Prince 
George Breweries Ltd. and Canadian Union of United Brewery, Flour, Cereal, Soft 
Drik and Distillery Workers, Local 300 [1972] 2 Can. L.R.B.R. 126 (B.C.L.R.B.). 


. Price Waterhouse Limited, and The Maritime Life Assurance Company (Chateau 


Gardens) [1983] O.L.R.B. Rep. 1184. 


. Maritime Life Assurance Company v. Chateau Gardens (Hanover) Inc., (1983) 43 


O.R. (2d) 754 (Ont. H.C.). 


. Followed by the B.C. Labour Relations Board in Caledonia Inns Ltd. 85 C.L.L.C. 


14,306. 


. Christie, Employment Law in Canada (Toronto , 1980) at page 416); Addison v. 


M.Loeb, Ltd. (1984) 45 O.R. (2d) 399 (Ont.H.C.). 


. Reid v. The Explosives Company, Limited, (1887), 19 Q.B.D. 264 (English C.A.); 


Christie, Employment Law in Canada (Toronto, (1980) at pages 416 to 423; Bennett, 
Receiverships, (Toronto, 1985) page 248. 


. Engel v. Clarkson Company Limited, (1982) 44 C.B.R. (N.S.) 25. (But see Re Kemp 


Products Limited, (1978) 27 C.B.R. (N.S) 1 for argument that dismissal must be by 
employer rather than receiver-manager). 


. Mesheau v. Campbell et al., (1982) 39 O.R. (2d) 702 (Ont. C.A.); Lewis's Department 


Store Ltd. et al., (1972), 17 C.B.R. (N.S.) 113 (Ont. Reg.). 


Hess, Paul, 'Employment Standards in Ontario’, Employment Law, Special Lectures 
of the Law Society of Upper Canada 1976. 


Prince Arthur Motor Inn, Decision 1613, June 15, 1981 (Aggarwal); Rene Sauve 
Limited, Decision 1207, Mar. 1, 1982 (D. Fraser). 


Rachamin's Enterpreses Ltd, Decision 955, Feb. 27, 1981 (D. Adamson) McLaughlin 
Chevrolet - Oldsmobile Ltd., Decision 780, May 9, 1980 (M. Gorsky) 


See, for example, Bourne v. Otis Elevator Co. Ltd. (1984) 4 C.C.E.L. 1 (Ont. H.C. 
Southey J.). 


Re Lewis's Department Stores Ltd. (supra.footnote 9); Re Hamilton Harvey Ltd., 
(1975) 21 C.B.R. (N.S.) 234; Dahmer Steel Limited; Thorne Riddell Inc. v. 


Kreutzkamp (decision of Mr. Justice Sutherland rendered June 11, 1985 and Edward 
Kenning v. Dahmer Steel Limited, (decision of Mr. Justice Eberle rendered May 23, 
1985). 


Regulation 120/85. 


Re Phoenix Paper Products Limited, (1983) 44 O.R. (2d) 225 (Ont. C.A.) 


The Honourable Perrin Beatty (Revenue Minister), Globe and Mail, November 28, 
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Appendix A 
Apprenticeship and Tradesmen's 
Qualification Act, R.S.O. 1980, ¢.24 
Business Corporations Act, S.O. 1982, c.4 
Co-operative Corporations, R.S.O. 1980, ¢c.91 
Corporations Act, R.S.O. 1980, ¢.95 


Credit Unions and Caisses Populaires Act, 
RS.O. 1980, ¢.102 


Government Contracts Hours and Wages Act, 
R.S.0./1980, ¢.190 


Industrial Standards Act, R.S.O. 1980, ¢.216 


Loan and Trust Corporations Act, 
R.S.O. 1980, ¢.249 


Master and Servant Act, R.S.O. 1980, ¢.257 
Mercantile Law Amendment Act, R.S.O. 1980, ¢.265 
Mining Act, R.S.O. 1980, ¢.268 


Ministry of Transportation and Communication 
Creditors Payment Acts, R.S.O. 1980, ¢.290 


Wages Act, R.S.O. 1980, ¢.52 


Woodmen's Lien For Wages Act, R.S.O. 1980, ¢.537 
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BankeAct,.5.C. 1980, c.40 


BankGuUptcys Act Roc. 19/0, C.. bo 


Business Corporations Act, S.O. 1982, c.4 


Canada Business Corporations Act, S.C. 1974-75-76, c.33 


Construction sLaen Ace, S.0. 1983, c.6 


Employment Standards Act, R.S.O. 1980, c.137 


Labour Relations Act; R.S.O. 1980, c.228 


Pension Benefits Act, R.S.O. 1980, c.373 
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Bank Act, S.C. 1980, c.40 


178. (1) A bank may lend money and 


make advances, 


(a) to any wholesale or retail purchaser 
or shipper of, or dealer in, products of 
agriculture, products of the forest, prod- 
ucts of the quarry and mine, products of 
the sea, lakes and rivers or goods, wares 
and merchandise, manufactured or 
otherwise, on the security of such prod- 
ucts or goods, wares and merchandise 
and of goods, wares and merchandise 
used in or procured for the packing of 
such products or goods, wares and 
merchandise, 


(5b) to any person engaged in business as 
a manutacturer, on the securitv of 
goods. wares and merchandise manufac- 
tured or produced by him or procured 
for.such manufacture or production and 
of goods, wares and merchandise used in 
or procured for the packing of goods, 
wares and merchandise so manufactured 
or produced, 


(c) to any farmer, on the security of 
crops growing or produced on the farm 
or on the security of agricultural equip- 
ment or agricultural implements, 


(d) to any farmer 
(1) for the purchase of seed grain or 
seed potatoes, on the security of the 
seed grain or the seed potatoes and 
any crop to be grown therefrom, and 
(11) for the purchase of fertilizer or 
pesticide on the security of the fertil- 
izer or pesticide and any crop to be 
grown from land on which, in the 
same season. the fertilizer or pesticide 
is to be used. 
(e) to any farmer or to any person 
engaged in livestock raising. on the secu- 
rity of feed or of livestock. but security 
taken under this paragraph is not effec- 
uve In respect of any livestock that, at 
the time the security is taken, by any 
statutory law that is then in force, is 
exempt from seizure under writs of exe- 
cution and the farmer or other person 
engaged in livestock raising is prevented 
frum giving as security for money lent to 
him. ; 
(f) to any tarmer for the purchase of 
agricuitural implements, on the security 
of such agricultural implements. 


(g) to any farmer tor the purchase or 
installation of agricultural equipment or 
a farm electric system, on the security of 
such agricultural equipment or farm 
electric system. 


(A) to any farmer for 
(i) the repair or overhaul of an 
agricultural implement or of agricul- 
tural equipment, 
(11) the alteration or improvement of 
alarm electric system, 
(in) the erection or construction of 
fencing or works for drainage on a 
farm, 
(iv) the construction, repair or altera- 
tion of or making of additions to any 
building or structure on a farm, and 
(v) any works for the improvement or 
development of a farm for which a 
farm improvement loan as defined in 
the Farm Improvement Loans Act 
may be made, 
on the security of agricultural equip- 
ment or agricultural implements, but 
security taken under this paragraph 1s 
not effective in respect of agricultural 
equipment or agricultural impiements 
that, at the time security 1s taken. by 
any Statutory law that is then in force, 
are exempt from seizure under writs of 
execution and the farmer is prevented 
from giving as security for money jent to 
him, 


(i) to any fisherman, on the security of 
fishing vessels, fishing equipment and 
supplies or products of the sea, lakes 
and rivers, but security taken under this 
paragraph is not effective in respect of 
any such property that, at the time the 
security is taken, by any statutory law 
then in force, is exempt from seizure 
under writs of execution and the fisher- 
man is prevented from giving as security 
for money lent to him, and 


(j) to any forestry producer on the secu- 
rity of fertilizer, pesticide, forestry 
equipment. forestry implements or prod- 
ucts of the forest, but security taken 
under this paragraph is not effective in 
respect of any such property that, at the 
time the security is taken, by any statu- 
tory law then in force, is exempt from 
seizure under writs of execution and the 
forestry producer is prevented from 
giving as security for money lent to him, 
and the security may be given by signature 
and delivery to the bank by or on behalf of 
the person giving the security of a docu- 
ment in the form set out in the appropriate 
schedule or in a form to the like effect. 


Bank Act, §.C-21980,>¢.40 


Rights ace 178.(2) Delivery of a document giving secu- 
wers vest : 

Loielver of rity On property to a bank under the au- 

document thority of this section vests in the bank in 


respect of the property therein described 


(a) of which the person giving security 
is the owner at the time of the delivery 
of the document, or 


(6) of which that person becomes the 
owner at any time thereafter before the 
release of the security by the bank, 
whether or not the property is in exist- 
ence at the time of the delivery, 


the following rights and powers, namely,?°? 


Priority of (6) Notwithstanding subsection (2) and 
wages and . di h . or . 
monevowink notwithstan ing that a notice of intention 
for perishable by a person giving security on property 
agricultural d h - h ; . d 
products under this section has been registered pur- 


Suant to this section, where, under the 
Bankruptcy Act, a receiving order is made 
against, Or an assignment 1s made by, such 
person, 


(a) claims for wages. salaries or other 
remuneration owing in respect of the 
period of three months next preceding 
the making of such order or assignment, 
to employees of such person employed in 
connection with the business or farm in 
respect of which the property covered by 
the security was held or acquired by 
such person, and @ @ @ 


have priority to the rights of the bank in a 
security given to the bank under this sec- 
tion, in the order in which they are men- 
tioned herein, and if the bank takes posses- 
sion or in any way disposes of the property 
covered by the security, the bank is liable 
for such claims to the extent of the net 
amount realized on the disposition of such 
property, after deducting the cost of reali- 
zation, and the bank is subrogated in and 
to all the rights of the claimants to the 
extent of the amounts paid to them by the 
bank. 


Bankruptcy Act, R.S.C., c.B-3 


PART IV 
PROPERTY OF THE BANKRUPT 
Property of 47. The property of a bankrupt divisible 
banicupt among his creditors shall not comprise 


(a) property held by the bankrupt in trust 
for any other person, 


Scheme of Distribution 
Priority of 107. (1) Subject to the rights of secured 
glee creditors, the proceeds realize’ from the 


property of a bankrupt shall t: applied in 


priority of payment as follows: 

(a) 1n the case of a deceased bankrupt, the 
reasonable funeral and _ testamentary 
expenses incurred by the legal personal 
representative of the deceased bankrupt ; 
(b) the costs of administration, in the 
following order, 

(1) the expenses and fees of the trustee, 

(1) legal costs; 
(c) the levy payable under section 118; 
(d) wages, salaries, commissions or compen- 
sation of any clerk, servant, travelling 
salesman, labourer or workman for services 
rendered during three months next preced- 
ing the bankruptcy to the extent of five 
hundred dollars in each case; together with 
in the case of a travelling salesman, 
disbursements properly incurred by him in 
and about the bankrupt’s business, to the 
extent of an additional three hundred 
dollars in each case, during the same period ; 
and for the purposes of this paragraph 
commissions payable when goods are 
shipped, delivered or paid for, if shipped, 
delivered or paid for within the three- 
month period, shall be deemed to have been 
earned therein; 


(e) municipal taxes assessed or levied 
against the bankrupt within two years next 
preceding his bankruptcy and that do not 
constitute a preferential lien or charge 
against the real property of the bankrupt, 
but not exceeding the value of the interest 
of the bankrupt in the property in respect 
of which the taxes were imposed as declared 
by the trustee ; 


Chap. B-3 
Bankruptcy ss 


(f) the landlord for arrears of rent for a 
period of three months next preceding the 
bankruptcy and accelerated rent for a 
period not exceeding three months following 
the bankruptcy if entitled thereto under 
the lease, but the total amount so payable 
shall not exceed the realization from the 
property on the premises under lease, and 
any payment made on account of accelerat- 
ed rent shall be credited against the amount 
payable by the trustee for occupation rent; 


(g) the fees and costs referred to in 
subsection 50(2) but only to the extent of 
the realization from the property exigible 
thereunder ; 
~(h) all indebtedness of the bankrupt under 
—any Workmen’s Compensation Act, under 


any Unemployment Insurance Act, under 
any provision of the Income Taz Act or the 
Income War Taz Act creating an obligation 
to pay to Her Majesty amounts that have 
been deducted or withheld, pan passu; 

(2) claims resulting from injuries to 
emplovees of the bankrupt.to which the 
provisions of anv Workmen's Compensation 
Act do not apply, but only to the extent of 
moneys received from persons or companies 
guaranteeing the bankrupt against damages 
resulting from such injuries; 

(9) claims of the Crown not previously 
mentioned in this section. in right of 
Canada or of any province, pan passu 
notwithstanding any statutory preference 
to the contrary. 


Paynes eas (2) Subject to the retention of such sums as 
may be necessary for the costs of administra- 
tion or otherwise, payment in accordance with 
subsection (1) shall be made as soon as funds 
are available for the purpose. 


Balance of clam (3) A creditor whose rights are restricted by 
this section is entitled to rank as an unsecured 


creditor for any balance of claim due him. 
R.S., c. 14. s. 95. 


Directors’ 
hability 


to empilovees 


lor wages 


RS.Q. 1980. 


& daz 


Limitation 


RSC 1970. 
Ct, Be4 


Business Corporations Act, S.O. 1982, c.4 


131.—(1) The directors of a corporation are jointly and sev- 
erally liable to the emplovees of the corporation for all debts not 
exceeding six months’ wages that become payable while they are 
directors for services performed for the corporation and for the 
vacation pay accrued while they are directors for not more than 
twelve months under the Emplovment Standards Act, and the 
regulations thereunder, or under anv collective agreement made 
by the corporation. 


(2) A director is liable under subsection (1) onlv if, 


(a) he is sued while he is a director or within six months 
after he ceases to be a director; and 


(0) the action against the director is commenced within six 
months after the debts became payable, and 


(1) the corporation is sued in the action against the 
director and execution against the corporation is 
returned unsatisfied in whole or in part, or 


(ii) before or after the action is commenced the cor- 
poration goes into liquidation. is ordered to be 
wound up or makes an authorized assignment 
under the Bankruptcy Act (Canada). or a 
receiving order under the Bankruptcy Act (Can- 
ada) is made against it, and in any such case, the 
claim for the debts is proved. 


(3) Where execution referred to in clause (2) (b) has issued, the 
amount recoverable from a director is the amount remaining 
unsatisfied after execution. 


(4) Where a director pays a debt under subsection (1) that is 
proved in liquidation and dissolution or bankruptcy proceedings, 
he is entitled to any preference that the emplovee would have been 
entitled to, and where a judgment has been obtained he is entitled 
to an assignment of the judgment. 


(5) A director who has satisfied a claim under this section is 
entitled to contribution trom the other directors who were liable 
for the claim. R.S.O. 1980, c. 54, s. 137, amended. 


Idem 


Roghts of 
director who 
pays debt 


Idem 


Canada Business Corporations Act, S.C.1974-75-76, c.33 
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Limitation 
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T14. (1) Directors of a corporation are 
jointiv and severally liable to emplovecs of 
the corporation ror al debts not excecding 
aIN Months Wages pavable to cach such em- 
plovee for services performed ror the corpo- 
rauion while they are such directors respee- 
uvely. 


(2) A director is not Hable under subsee- 
tien (1) unless 


bat the corporation has been sued for the 
debt within six months after it has be- 
come due and exeeugon jas been re- 
murped unsatisned im whole or in part: 
(2) the corporation has commenced 
nauidation and dissolution proceedings or 
has been dissolved and 4 claim tor the 
debt has been proved within six months 
after the carder of the date ef commence- 
ment OF the nawmdation and dissoluuon 
proceedings and the date of dissolution: 
or 

tee the corporation has made aun assign- 
nent or a receiving order has been made 
werainst it under the Bankruptey Act and 
a Chim tor the debt has been proved 
within six months after the date of the 
usslanment or receiving order. 


(3) A director is not liable under this 
section unless he is sned tor a debt referred 
tod subsection ¢1! while he is 4 chreetear or 
within two vears atter he has ceased to be 
a director. 


(4) Where execution referred to in para- 
graph (2)(a) has issued, the amount re- 


coverable from a director is the amount 
remaming unsatisfied after execution. 


(5) Where a director pays a debt referred 
toi subseetion (1) that as proved in liqui- 
aauion and issolution or bankruptey pro- 
ecedings, he is entitled to anv preference 
that the employee would have been entitled 
to, and where a judgment has been obtained 
he is entitled to an assignment or the judg- 
ment. 


(6) A director who has satisfied a claim 
undcr this section is entitled to contribu- 
tion Irom the other directors who were 
hable for the claim. 


6. 


Liability for 


dreach ot 
Trust PV 
corporauion 


Cmestruction Lien Act, S.0. 1963, c. 


8.—(1) All amounts. 


(a) ow ee rac 
Ing to a contractor or subcontractor. whether or 
not due or pavable: or 


b CPIVe aT Oy is 
(6) received by a contractor or subcontractor 


C acc « « p “ p 
€ Hutte at l ‘| i « 
: ¢ I Cc subconti ic 


to the improveme 
ment who are owed anx 
: ¢ ‘ 4 3 E i 
eo gewebileaaat imounts by the contractor 


6 


Contractor's 
and sub- 
contractor s 
trust, 
amounts 
received a 
trust 


(2) The contre “Orsu 
acto , S ‘ -y 
rors beontractor IS the trustee of the trust Obbeatuons 


fund create “c 
reated by subsection (1) and he shall not appropriate or 


convert anv pi 

Cee ae “ to his own use or to anv use incon- 

Sane Pie ea subcontractors and other persons 

- yeree Neus Or materials to the improvement are paid 
Ss related to the improvement owed to them by a 


. 13.—( 1) In addition to tne persons who are otherwise la- 
le in-an action tor breach of trust under this Part 


(a) every director or officer of a corporation: and 


(tb) cans person. including an emplovee or agent ot the 
corporation, Who has effecuve contro! of a corporu- 
von or its relevant activities. 


Who assents to, Or acquiesces in. conduct that he knows or rea- 
sonabiy ought to Know amounts to breach of trust by the cor- 
poration is lable for the breach of trust. 


(2) The question of whether a person has effective control of 


a corporation or its relevant activities is one of fact and in de- 
gard the form of any transac- 


termining this the court may disre 
tion and the separate corporate existence of any participant. 


(3) Where more than one person is found liable or has ad- 
mitted liability for a particular breach of trust under this Part. 
those persons are jointly and severally liable. 


(4) A person who is found liable. or who has admitted la- 
bility. for a particular breach of a trust under this Part iy enti- 
tled to recover contribution from any other person also hable 
for the breach in such amount as will result in equal contribu- 
tion by all parties hable tor the breach uniess the court consid- 
ers such apportionment would not be fair and. in that case. the 
court may direct such contribution or indemnity as the court 
considers appropriate in the circumstances. 


as Trustee 


Eftective 
conwol of 
corporation 


Joimt and 
several 
habilits 


Contnbunon 
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: ONSTRUCTION LIEN 
1983 . 


PART IT 
THE.LIEN 


14.—(1) A person who supphes services or materials to an 
improvement for an owner, contractor or subcontractor. has a 
hen upon the interest of the owner in the premises improved 
lor the price of those services or materials. 


(2) No person is entitied to a len for anv interest on the 
amount owed to him in respect of the services or materials that 
have been supphed by him. but nothing in this subsection at- 
fects any right that he may otherwise have to recover that inter- 
Ste 


15. A person's lien arises and takes effect when he first 
supplies his services or materials to the improvement. 


PARTI 
HOLDBACkS 


22.—(1!) Each paver upon a contract or subcontract under 
which a lien may arise shall retain a holdback equal to 10 per 
cent of the price of the services or materials as thev are actu- 
ally supphed under the contract or subcontract until all liens 


that may be claimed against the holdback have expired as pro- 
vided in Part V. or have been satistied, discharged or provided 
tor under section 44 (payment into court). 


(2) Where the contract has been certified or declared to be 
substantially pertormed but services or materials remain to be 
supphed to complete the contract. the paver upon the contract. 
ora subcontract. under which a hen may arise shall retain. trom 
the date certified or declared to be the date of substantial per- 
formance of the contract. a separate holdback equal to 10 per 
cent of the price of the remaining services or materials as they 
are actually supplied under the contract or subcontract. until all 
liens that may be claimed against the holdback have expired as 
provided in Part V. or have been satisfied. discharged or pro- 
vided tor under section 44. 


(3) The obligation to retain the holdbacks under subsections 
(1) and (2) apphes irrespective of Whether the contract or sub- 
contract provides for partial payments or payment on comple- 
tion. 


23.—(1) An owner is personally Hable to those lien claim- 
ants who have valid hens against his interest in the premises to 
the extent of the holdbacks that he is required to retain under 
this Part. 


(2) The personal habilitv of an owner under subsection (1) 
may only be determined in an action under this Act. 


Chap. 6 
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CONSTRUCTION LIEN 1983 
PART V 
EXPIRY. PRESERVATION AND PERFECTION OF LIENS 
Expiry of 3 
rote 31.—(1) Unless preserved u ect 
31. §: ‘ nder section 34, the liens 
re 34, lens 
irising from the supply of services or materials to an 2a 


ment expire as provided in this section. ¢ ¢ @ 


Liens of 
other persons 


How hen 


Rea 34.—(1!) A lien mav be 
services or materials or at anv time t 


(a) where the lien attaches to the premises. bv the 
tration in the Proper land registry office ot a claim 
for lien on the title of the pre 
with this Part: and 


(b) 


where the lien does not attach to th 
giving to the owner 


gether with the affidavit of v 
. erificatio 
subsection (6). oe ele l 


(3) Subject to subsection (4). the lien of anv other person. | 


(a) for services or materials supplied to an improvement 


on or before the date certified or declared to be the 
date ot the sudstantial pertormance of the contract. 
expires at the conclusion of the torty-five day period 
next following the occurrence of the earliest of. 


(1) the date on which a copy of the certificate or 
declaration of the substantial performance of 
the contract is published. as provided in sec- 
tion 32, and 


(11) the date on which he last supplies services or 
materials to the improvement. and 


(iii) the date a subcontract is certified to be com- 
pleted under section 33, where the services or 
materials were supplied under or in respect of 
that subcontract: and 


(b) for services or materials supplied to the improvement 


Where there 1s no certification or declarauion of the 
substantial performance of the contract. or for ser- 
vices or materials supplied to the improvement after 
the date certified or declared to be the date ot the 
substantial pertormance of the contract. expires at 
the conclusion of the forty-five day period next fol- 
lowing the occurrence of the earlier of. 


(i) the date on which he last supplied services or 
materials to the improvement. and 


(it) the date a subcontract 1s certified to be com- 
pleted under section 33. where the services or 
materials were supplied under or in respect of 
that subcontract. 


preserved during the supplving of 
YeTore It expires, / 


regis- 


mises In accordance 


€ premises, by 
a copy of the claim for lien to- 


1983 CONSTRUCTION LIEN Chap. 6 


Worker's 83.—(1) The lien of a worker has priority over the lien of 
ee any other person belonging to the same class to the extent of 
the amount of torty regular-time working days’ wages. 


Workels, (2) Where monetary supplementary benetits are pavable to 

Sains a workers’ trust tund instead of to a worker. the trustee of the 
workers’ trust fund is subrogated to the rights of the worker 
under this Act with respect to those benefits. 


i ior} j : » Device to 
(3) Every device to defeat the priority given to workers by evi 


this section ts void. workers) 
priority void 


87.—(1) Where a paver becomes insolvent. the trust fund Pnornes on 
of which that paver is trustee shall be distributed so that prior- pai 
itv Over al] others is given to a beneficiary of that trust who 
has proved a len and a beneficiary of a trust created by sec- 
tion & that 1s derived trom that trust. who has proved a lien. 


(2) Prnority in the distribution of trust funds among those Idem 
who have proved liens shall be in accordance with the respec- 
tive priorines of their hens as set out in this Part. 


(3) The remaining trust funds shall be distributed among the !dem 
beneficiaries of that trust and the beneficiaries of trusts created 
by section & that are derived from that trust. whose liens have 


not been proved. in accordance with the respective priorities to 
Which those lens would have been entitled as set out in this 
Part. had those hens been proved. 


Walver. etc.. 
to be nuii 
and void 
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CHAPTER? 137 


Employment Standards Act 


INTERPRETATION 


1. In this Act, 


(p) “‘wages’’ means any monetary remuneration pavable 
by an emplover to an emplovee under the terms of 
a contract of employment, oral or wmtten, express 
or implied, any pavment to be made by an em- 
plover to an emplovee under this Act,.and any 
allowances for room or board as prescribed in the 
regulations or under an agreement or arrangement 
therefor but does not include, 


(1) tips and other gratuities, 


(4) anv sums paid as gifts or bonuses that are 
dependent on the discretion of the employer 
and are not related to hours, production er 
efnciency, 


(i) travelling allowances or expenses. 


iv} contributions made by an emplover to a 
fund. plan or arrangement to which Part N 
of this Act apphes: 


3. Subject to section 4, no employer, emplovee, emplovers’ 
organization or emplovees’ organization shall contract out of 
er Waive an emplovment standard and anv such contracting 
oOut-or Waiver Isnull-and void. KoS.O° 1980. "¢. 137. S$. 3. * 


4.— 1: An employment standard shall be deemed a 
minimum requirement only. 


(2) A right, beneft) term or condition of employment 
under a contract. oral or written, express or imphed. or 
under any other Act or any schedule, order or regulation 
made thereunder that provides in favour of an emplovee a 
higher remuneration m money, a greater tight or benefit: or 
lesser hours of work than the requirement Imposed by an 
emplovment standard shall prevail over an employment 
standard. .R-S.O: 1980, 'c, J3i., 4, 


%.—41) Where terms or conditions of employment in a 
collective agreement as defined in the Labour Relations 
Acé conter a higher remuneration im money or a greater 
nght or benefit for an emplovee respecung holidays than 
the provisions of Part VII, the terms or conditions of 
employment shall prevail. 


(2) Where the Director finds that terms or conditions 
of employment in a contract of employment oral or written, 
express or implied, that are not in a collective agreement 
conler a higher remuneration in money or a greater right 
or benent tor an employee respecting holidays than the 
provisions of Part VII, the terms or conditions ot emplov- 
ment shall prevail. R.S.O. 1980, c. 137, 5s. 5. 


Interpre- 
vation 


ie 


Sec. 10 (1) (6) EMPLOYMENT STANDARDS Chap. 137 


PART II 
GENERAL PROVISIONS 


7.—(1) An employer shall pay to an emplovee all Wages sey ent 
of wages 
to which an emplovee is entitled under, 


(a) an employment standard: or 


(6) a mght, benefit, term or condition of employment 
under a contract of employment, oral or written, 
express or imphed, that prevails over an employ- 
ment standard, 


in cash or by cheque. 


12.—(1) Where before or after this Act comes into force Beare... 


associated or rélated activities, businesses, trades or under- @&¢.may be 
takings are or were carried on by or through more than employer 
one corporation, individual, firm, syndicate or association, 

or any combination thereof, under common contro] or 
direction, and a person is or was an emplovee of such cor- 

porations, individuals, firms, syndicates or associations. or 

any combination thereof, an employment standards officer 

may treat the corporations, individuals, firms, syndicates or 
associations as one employer for the purposes of this Act. 


eae (2) The corporations, individuals, firms. syndicates or 
; associauions treated ax one emplover shall be individually 
hable for anv contravention of this Act and the regulations. 
Leet OLIN NSCKOR ELS A EVE M1 HOS 
Interpre- Oy a a & | 
pers 1S ent. section, 


ia} “business” includes an activity. trade or under- 
taking, or a part or parts thereot; 


(4) “sells” includes lease-, transfers or any other manner 
of disposition and “‘sale’ has a = corresponding 
meaning. 


Continuity of = (2) Where an employer sells his business to a purchaser 


empioyment 
who employs an employee of the employer, the emplov- 
ment of the emplovee shall not be terminated by the sale, 
and the period of employment of the emplovee with the 
emplover shall be deemed to have been employment with 
the purchaser for the purposes of Parts VII. VIII. XJ and 
Ue 

Gane ‘3; Where an employer sells his business to a purchaser 


complied Who does not employ an emplovee o! the employer. the 


with ‘ , > - 
emplover shall comply with Part XII. R.S.O. 1980, ¢. 137. 
S. Wee 

Saad 14. Notwithstanding the provisions of any other Act 
and except upon a distribution made by a trustee under 

RSC 1970. the Bankruptcy Act (Canada}. wages shall have priority 


to the claims or rights.and be paid in priority to the claims 
or nghts, including the claims or nght~ of the Crown, ot all 
preterred. ordinary or general creditors of the emplover to 
the extent of $2,000 for each emplovee. R.S.O. 1980, 
Calista S.. 14. 


Vacation pay 
deemed to 

be heldin 
trust 


EMPLOYMENT STANDARDS Chap. 137 


15. Every employer shall be deemed to hold vacation 
pay accruing due to an emplovee in trust for the emplovee 
whether or not the amount therefor has in fact been kept 
separate and apart by the employer and the vacation pay 
becomes a lien and charge upon the assets of the emplover 
that in the ordinary course of business would be entered 
in books of account whether so entered or not. R.S.O. 1980, 
Coli esHylo 


PARTAX 
BENEFIT PLANS 


34.-—(1) This Part applies to a fund. plan or arrangement 
provided. furnished or offered or to be provided. turnished 
or oftered by an emplover to his emplovees, 


(a) under a term or condition of employment: or 


(4) in which an emplovee may elect to participate or 
not and to which the emplover contribute or does 
not contribute, 


that directly or indirectly provides benefits to his emplovees. 
their benenciaries, survivors or dependants, whether pavable 
periodically or not, tor superannuation, retirement. unem- 
plovment, income replacement, death, disability. sickness. 
accident. or medical. hospital. nursing or dental expense-, or 
other similar benents or benehts under a deferred profit 
sharing plan in which emplovees participate in profits of the 
emplover where the profits accumulated under the plan are 
permitted to be withdrawn or distributed upon death or 
retirement Or upon contingencies other than death or 
retircment. 


Application 
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59.—(1) Every person who contravenes any provision of Offence 


this Act or the regulations or a decision, requirement or 
order made under this Act is guilty of an offence and on 
conviction is liable to a fine of not more than $10,000 or to 
imprisonment for a term of not more than six months. or to both. 


(2) Where an emplover is convicted of an offence under subsec- Order for 


uon (1), the provincial offences court making the conviction shall. 
in addition to any other penalty, assess the amount unpaid in 
respect of an employee or emplovees and shall order the emplover 
to pay the amount so assessed to the Director who shall collect and 


distribute to the employee or emplovees the amount ordered to be 
paid. 


(3) An order for pavment under subsection (2) may be filed 
by the Director in a court of competent jurisdiction and 
thereupon the order shall be deemed to be an order of that 
court for the purposes of enforcement. R.S.O. 1980, c. 137, 
Gy OW). 


60.—(1} Where a corporation contravenes any provision 
of this Act or the regulations, an offcer, director or agent 
of the corporation or a person purporting to act in anv such 
capacity who authorizes, permits or acquiesces in the con- 
travention 1s a party to and guilty of the offence and 1s hable 
on conviction to the penalty provided tor the offence whether 
or not the corporation has been prosecuted or convicted. 


(2) In determining whether for the purposes of subsection 
(1) an officer, director or agent of the corporation or a person 
purporting to act In anv such capacity authorized, permitted 
or acquiesced in the contravention of any provision of this 
Act or the regulations. it shall be for the officer, director or 
agent OF person purporting to act iIn-any such capacity to 
prove that he did not authorize, permit or acquiesce in the 
contravention. 


(3) Where an offcer, director or agent of the corporation or 
a person purporting to act m anv such capacity is convicted 
of an offence under subsecuon (1), the provincial offences court 
making the conviction may, in addiuon to any other penalty, 
assess the amount unpaid by the corporation in respect of the 
employee and shall order the officer, director or agent to pay the 
amount so assessed to the Director who shall collect and distribute 
to the emplovee the amount ordered to be paid. 


(4) No prosecution under this section shall be instituted 
without the consent of the Director and the production of a 
consent purporting to be signed by the Director 1s admissible 


in evidence as prima facie proof of his consent. R.S.Q. 1980, 
C, NOT. S. CO, 


payment 


14. 


1.— (4) Where, ig the opinion of the Board, associated or Item 


Duty of 
respondents 


Enforcement 


CHAPTER 228 


Labour Relations Act 


related activities or businesses are carried on, whether or 
not simultaneously, by or through more than one corporation, 
individual, firm, syndicate or association or any combina- 
tion thereof, under common control or direction, the Board 
may, upon the application of any person, trade umion or 
council of trade unions concerned, treat the corporations, 
individuals, firms, svndicates or associations or any com- 
bination thereof as constituting one employer for the pur- 
poses of this Act and grant such relief, by wavy of declaration 
or otherwise, as 1t may deem appropriate. 


(5) Where, in an application made pursuant to subsection 
(4), it is alleged that more than one corporation, individual, 
firm, svndicate or association or any combination thereof 
are or were under common control or direction, the respon- 
dents to the application shall adduce at the hearing all 
facts within their knowledge that are material to the 
allegation. R.S.O. 1980, c. 228, 5. 1. 


44. 


Ofarbiteatign (11) Where a party, emplover, trade union or employee 


decisions 


has failed to comply with any of the terms of the decision 
of an arbitrator or arbitration board, any party, emplover, 
trade union or employee affected by the decision may file in the 
office of the Registrar of the Supreme Court a copy of the deci- 
sion, exclusive of the reasons therefor, in the prescribed form, 
whereupon the decision shall be entered in the same way as a 
judgment or order of that court and is enforceable as 
such. R.S.O. 1980, c. 228, s. 44 (11); 1984, c. 34, s. 1. 


oe 


Chap. 228 LABOUR RELATIONS 


63.—(1) In this section, 
(a) ‘‘business’’ includes a part or parts thereof; 


(b) ‘“‘sells’’ includes leases, transfers and any other 
manner of disposition, and “‘sold’’ and ‘‘sale”’ 
have corresponding meanings. 


(2) Where an emplover who is bound by or is a party 
to a collective agreement with a trade umion or council 
of trade unions sells his business, the person to whom the 
business has been sold is, until the Board otherwise declares, 
bound by the collective agreement as if he had been a 


party thereto and, where an employer sells his business 
while an application for certification or termination of 
bargaining rights to which he is a party is before the 
Board, the person to whom the business has been sold is, 
until the Board otherwise declares, the emplover for the 
purposes of the application as if he were named as the 
emplover in the application. 


(3; Where an emplover on behalf of whose emplovees a 
trade union or council of trade unions, as the case mav be, 
has been certified as bargaining agent or has given or is 
entitled to give notice under section 14 or 53, sells his 
business, the trade union, or council of trade unions 
continues, until the Board otherwise declares, to be the 
bargaining agent for the emplovees of the person to whom 
the business was sold in the like bargaining unit in that 
business, and the trade union or council of trade unions 1s 
entitled to give to the person to whom the business was 
sold a written notice of its desire to bargain with a view 
to making a collective agreement or the renewal, with or 
without modifications, of the agreement then in operation 
and such notice has the same effect as a notice under sec- 
tion 14 or 535, as the case requires. 


(12) Where, on any application under this section or 
in any other proceeding before the Board, a question 
arises as to whether a business has been sold by one 
employer to another, the Board shall determine the question 
and its decision thereon is final and conclusive for the 
purposes of this Act. 


(13) Where, on an application under this section, a trade 
union alleges that the sale of a business has occurred, the 
respondents to the application shall adduce at the hearing 
all tacts within their knowledge that are material to the 
allegation. R.S.O. 1980, c. 228, s. 63. 
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CHAPTER: 373 


Pension Benefits Act 


cums al (2) Upon the termination or winding up of a registered pen- 


winding up 


sion plan, the employer ot employees covered by the pension 
plan shall pay to the administrator, insurer or trustee of the 
pension plan, 


(a) an amount equal to, 
(i) the current service cost, and 


(ii) the special payments prescribed by the regu- 
lations, 


that have accrued to and including the date of the 
termination Or winding up but. under the terms of 


the pension plan or the regulations, are not due on 
that date; and 


(b) all other payments that, by the terms of the pension 
plan or the regulations. are due from the emplover to 
the pension plan but have not been paid at the date 


Trust money 
for plan 
members 


of the termination or winding up. 


23.—(1) Where an emplover receives money from an em- 
plovee under an arrangement that the emplover will pay the 
money into a pension plan as the emplovee’s contribution to 
the pension plan. the emplover shall be deemed to hold the 
money in trust for the employee until the employer pays the 
money into the pension plan. 


(2) For the purposes of subsection (1). monev withheld by. 
an emplover. whether by pavroll deduction or otherwise. from 
moneys pavable to an emplovee shall be deemed to be money 
received by the emplover from the employee. 


(3) The administrator or trustee of the pension plan has a 
lien and charge upon the assets of the employer in an amount 


equal to the amount that is deemed to be held in trust under 
subsection (1). 


(4) An employer who is required by a pension plan to contri- 
bute to the pension plan shall be deemed to hold in trust for the 
members of the pension plan an amount of money equal to the 
total of. 


(a) all moneys that the employer is required to pay into 
the pension plan to meet, 


(i) the current service cost. and 


(ii) the special payments prescribed by the regu- 
lations, 


that are due under the pension plan or the regu- 
lations and have not been paid into the pension plan; 
and 


(b) where the pension plan is terminated or wound up. 
any other money that the employer is liable to pay 
under clause 21 (2) (a). 
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Chap. 373 PENSION BENEFITS 


raged (5) The administrator or trustee of the pension plan has a 
*) lien and charge upon the assets of the emplover in an amount 
equal to the amount that is deemed to be held in trust under 
subsection (4). : 
are (6) Subsections (1) and (4) applv whether or not the moneys 
Oo 4 . 


subss. (1, 4, Mentioned in those subsections are kept separate and apart 
from other money. 1983,c.2,s. 3. 


29.—(1) Where an emplover who is bound by or is cee neseue tion 
party to a pension plan sells, assigns or otherwise disposes under 
: : : successor 
of all or part of his business or undertaking or all or part of employer 


the assets of his business or undertaking, and, 


(a) In conjunction therewith. an emplovee of the 
emplover becomes an emplovee of the person 
acquiring such business, undertaking or assets, in 
this section called the successor emplover: and 


(b) the successor emplover does not assume responsibility 
for the accrued pension benefits of the emplover’s 
pension plan, 


the emplovee referred to in clause (a) continues to be entitled 
to the benefits provided under the terms of the plan in 
respect of his service in Ontario or a designated province 
without further accrual. 

(2) Where a transaction described in subsection (1) has taken Reemplov: | 
place, irrespective of whether the successor emplaver has or da ee 
has not assumed responsibility for the accrued pension 
benefits of the emplover’s pension plan, for the purposes of 
the emplovers plan, the emplovment or membership in the 
employer's plan of an emplovee reterred to in clause (1) (a) shall be 
deemed not to have been terminated by reason of the transaction. 


(3) Where a transaction described in subsection (1) TES pa ee 
taken place, irrespective of whether the successor emplover continuous 
has or has not assumed responsibility for the accrued 
pension benefits of the emplover’s pension plan, for the 


purpose of, 


(a2) determining whether an emplovee is entitled to a 
deferred life annuity under a pension plan of the 
emplover or successor employer ; or 


(6) determining completed service with respect to any 
eligibility condition of a successor employer's pen- 
sion plan, 


the service of the emplovee shall be deemed to include his 
service with both the emplover and the successor emplover 
without anv break in service notwithstanding the change 
of employers referred to in clause (1) (a). R.S.O. 1980, c. 373, 
See: 
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PENSION BENEFITS Chap. 573 


30.—(1) There is established a fund to be known as the Pen- 
sion Benefits Guarantee Fund which shall be administered by the 
Gommissions “R.S7O71980e7 373.75. 30 (Ly): 


(2) The purpose of the Fund is to guarantee payment of the 
pension benefits set out in subsection 31 (1) where a detined benefit 
pension plan is wound up under subsection 28 (2) subject to such 
limits and qualifications as are set out in this Act and the regula- 
TONSH REST On LOSOMmGe Si ouES ans ON(2 )MelOSBs Gueerts. On 


(3) If, at any time, the amount standing to the credit of the 
Fund is insufficient for the purpose of making payments for claims 
under this Act. the Lieutenant Governor in Council may authorize 
the Treasurer of Ontario to make loans out of the Consolidated 
Revenue Fund to the Fund on such terms and conditions as the 
Lieutenant Governor in Council directs. R.S.O. 1980, c. 373, 
s. 30 (3). 


31.—(1) The pension benefits of a defined benefit pension 
plan that is wound up under subsection 28 (2) that are guaranteed 
by the Fund are, 


(a) all pension benefits that must be contractually provided 
under clause 20 (1) (a) provided in respect of service In 
Ontario of an emplovee who, at the date of wind up of 
the plan, has been in the service of his emplover for a 
continuous period of ten vears or has been a member of 
the plan for a period of ten vears and who has attained 
the age of forty-five vears: 


(6) all pension benefits in the course of payment to a retired 
member of the plan or his survivor or estate or to anv 
person designated by the emplovee provided in respect 
of his service in Ontario and any such pension benefits 
the emplovee’s survivor or estate or any person desig- 
nated by him may become entitled to; 


(c) all pension benefits that must be contractually provided 
under clause 20 (1) (a) provided in respect of service in 
Ontario of a former member of the plan who, at the date 
of termination of his employment, had been in the ser- 
vice of his emplover for a continuous period of ten vears 
or was a member of the plan for a period of ten vears and 
who had attained the age of forty-five vears; and 


(d) the value of the contributions an employee was re- 
quired to make and has made to the defined benefit 
pension plan in respect of service in Ontario, to the 
extent that the value of the contributions exceeds the 
value of the pension benefit credit of the emplovee. 
including the value of the pension benefit of the em- 
ployee guaranteed under clause (a) or (c). plus the 
value of any voluntary additional contributions made 
by the employee to the detined benefit pension plan 
while the emplovee was emploved in Ontario. R.S.O. 
L980 CCAS Iss Saale wos veo .s. 7 


13. 


Chap. 373 PENSION BENEFITS 


3\ (2) For the purpose of subsection (1), “pension benetits” 
includes bridging supplements, whether or not the bridging sup- 
plements have been excluded trom the requirements of clause 
20 (1) (a) and any pension benefit that the emplovee has elected 


Pie tusion 
ot bridging 
supplements 


and elections 


to receive under section 26. 


(3) The payment of, 


(a) a pension benefit provided by a plan that has been in 


Payments 
not 


effect for less than three vears at the date of termination suaranteed 


or wind up: or 


(6) any increase to a pension benefit that became 
effective within three vears before the date of termina- 


tion or wind up. 


is not guaranteed by the Fund. R.S.O. 1980, c. 373,s. 31 (2, 3). 


32.—(1) The emplover of emplovees who are members of 
a defined benefit pension plan that the emplover is bound by 
or to which the employer is a party and that is partly or wholly 
wound up shall pay to the administrator, insurer or trustee of 
the plan an amount of money equal to the amount by which 
the value of the pension benefits guaranteed by section 31 plus 
the value of the pension benefits vested under the defined 
benefit pension plan exceeds the value of the assets of the plan 
allocated in accordance with the regulations tor payment ot 
pension benefits accrued with respéct to service in Ontario. 


(2) The amount that the emplover is required to pay under 
subsection (1) is in addition to the amounts that the emplover is 
lable to pay under subsection 21 (2). 


(3) The emplover shall pav the amount required under sub- 
section (1) to the administrator. insurer or trustee of the 
detined benefit pension plan in the manner prescribed by thie 
regulations. 1983, c.2,s. 8, part. 


33.—(1) The Commission has a lien and charge upon the 
assets Of the emplover of emplovees who are members of a 
defined benefit pension plan in respect of which the Commis- 
$10n pays money out of the Fund. 


Payment 

mv emplover 
to detined 
benefit 
pension 
plan 


Pavment 
additiona 
tootner 
dmounts 


Manner of 
payment 


Lien for 
Pa\ment 
out of Fund 


Amount 
of hen 


Notice of 
hen 


(2) The lien and charge under subsection (1) is in an amount 
equal to the amount of the payment out of the Fund plus in- 
terest calculated at the rate and in the manner prescribed by the 
regulations. 


(3) The lien and charge under subsection (1) does not affect 
assets that are real property until a notice of the lien and charge 
that includes a description of the real property 1s registered in 
the proper land registry office and the Commission mav so 
register notice of the lien andcharge. 1983.c. 2.s. 8, part. 


20; 


Sec. 39 (4) PENSION BENEFITS Chap. 373 


39.—(1) Every person who contravenes any of the pro- 
visions of this Act or the regulations or who obstructs 
an officer or agent of the Commission in the performance 
of his duties is guilty of an offence and on conviction is liable to a 
fine of not less than $200 and not more than $10,000. 


(2) Every emplover who is convicted of an_ offence 
under subsection (1) shall pay to the insurer, trustee or 
administrator of the pension plan in respect of which the 
offence was committed all amounts that the employer has 
wrongfully failed to pay as required by this Act and 
the regulations. 


(3) Where a corporation is guilty of an offence under 
this Act, an officer, director or agent of the corporation 
who directed, authorized, assented to, acquiesced in. or 
participated in, the commission of the offence 1s a party 
to and guilty of the offence and is lable on conviction 
to the punishment provided for the offence whether or not 
the corporation has been prosecuted or convicted. 


(4) No proceeding under this section shall be commenced more 


than two vears after the time when the subject-matter of the commencnz 


proceeding arose. R.S.O. 1980, c. 373, s. 39. 


Penalties 


Idem 


Idem 


Fime limit 
for 


prod coding: 


Bike 


7 ia anv teeta 
_ a ‘organs? OS 


ur ; ‘i a vi 
. a ceatiala oat } ae shiva 
tow ee: re sioegatihy, elt it! Pal 
Beir la cite ie ‘a 
; '= ua SpSivericgant HF 589 eases 
= | fj owt aia Li inp “ut ie Bile, 


f 
yey 5 
; ahs a 


att] } 
son A, ver: 


2 i -o ae aii. ae) 7 ie te “ep ot: 
_ reat \paloptar of seiee ND ‘es Mc th ORLA AY ot » at 
. sae) Ae ec en netenih. eal A ae 79k 


Agte Lae! oi " : 
ty A ee ee a bubaseen ob SLrTOM ag b i barsanth pec : 
1 yh HOG (} Hy Ve Moiddiatron* att - ies septohyaee] - 


O4)8-1) bee int = 
oe goee ne aihel a. bre Sanne ita ip het bre ob 


{oa %. taped vans oth Gol Opbhe hie irirteinag a) 

' } batoreeiaty i BAA eine wes baad eon dada Nahe Pr ; 

‘ | TONY th Abe : 

il wml re fl eel erate Hy) a J wily, ontagsras pais oe pitas ae rel 

rule ft} stat Pe En cmalt 7 
aa a ; an RE core | seo yn org 


sh tay ay a at? 4" Yr giis 


h 


7 

- 

<4 

ae inet ie)! bets "i 


Dee ul Agi? s - 


2 4) ORCC me 
»| , (ay!, + 4 ae 
v aby (WF? *. ut ue 


hb te o 
ig ose I? ical 
A ot. ihe 


ar) i =a i 
ae? caf? ary oh 


:  atyy = eae hee | At j 
7 Pag’ / a 


; a 
, We aly te A 


Lt B 


APPENDIX IV 


AN ANALYSIS OF LOST WAGES IN ONTARIO INSOLVENCIES 


prepared for the 
Commission of Inquiry on Wage Protection 


by 


Cary Swoveland 
Quantalytics Inc. 
Vancouver 


October 1985 


an Tt winViIweHs 


3 SB 


aan 
OYRATWO WI @SOAW TROL 10 BIAYIABA BA. 


fogs02% spew ap yitupel 10 sotesiame 


afd got beisqe1g : : 
: : i. 


- - 
7 . 7 = 


onployews Vash 
wel aptayleanceQ {= - 
iil — > 


_ _ 


a 


SUMMARY 


Purpose 


This study was undertaken for the Commission of Inquiry On 
Wage Protection to estimate wages and related benefits owing to 
workers in Ontario business failures. These estimates are needed 
to determine the magnitude of this problem and to cost policy 
options that would reimburse workers for some or all the amounts 


due to them. 


Claims for Wages and Benefits 


Estimates were made of outstanding and lost wages, vaca- 
tion pay, pay in lieu of notice of termination and severance pay, 
in all Ontario insolvencies that occurred during the twelve-month 
period April 1, 1982 -— March 31, 1983. "Outstanding" amounts.are 
amounts that were owing at the time of the business failure; 
"lost" amounts are the portions of the amounts outstanding that 


were never paid. 


The four types of claims considered in the study fall into 
two categories. The first consists of claims for wages and vaca- 
tion pay. These claims clearly were for services rendered prior 
to the business failure. Moreover, vacation pay is deemed a 
trust in Ontario (Employment Standards Act, Section 15), which 
places claims for amounts outstanding ahead of those of unsecured 


creditors in the disposition of an insolvent firm's assets. 


The second category consists of claims for pay in lieu of 


notice of termination, and for severance pay. 


The termination notice requirement in Ontario ranges from 
one week's notice for employees having at least three months' 


service to eight week's notice for employees with ten or more 


years of service (two weeks' notice after two years; four weeks' 
notice after five years). In establishments having "mass" 
terminations of fifty or more employees in a four week period, 
however, the individual notice requirements are usually super- 
seded by requirements of eight weeks' notice (at least 50 
terminations), twelve weeks' notice (at least 200 terminations) 
or 16 weeks' notice (at least 500 terminations). Where the 
required notice is not given, most employees are entitled to pay 
in lieu of their wages for the applicable period of notice 
(Employment Standards Act, Section 40, and Regulation 286). For 
convenience, in this report we refer to pay in lieu of notice of 
termination as simply "termination pay". 


Employers are liable for severance pay if 50 or more 
employees are terminated during a period of six months or less 
due to the closure of all or part of a business establishment. 
Most employees with at least five years of employment are 
eligible for severance pay benefits equalling their regular 
weekly wage multiplied by the number of years they have been 
employed by the company, to a maximum of 26 years (Employment 
Standards Act, Section 40a). 


Unlike outstanding wages and vacation pay, claims for 
termination pay and severance pay generally are viewed by 
trustees and receivers as arising only at the time employment 
terminates, and therefore are assigned a lower priority for 
payment than are claims for wages and vacation pay and claims 
from unsecured creditors. In practice, collections for 
termination pay and severance pay are small in relation to the 
amounts outstanding. 


The status that should be given to claims for termination 
pay and severance pay in Ontario insolvencies is an issue that is 
outside the scope of this study. The study recognizes, however, 
that different views may be held, and therefore presents esti- 
mates of claims for these benefits, as well as for wages and 
vacation pay. 


- ii - 


The study does not consider amounts outstanding for with- 
holding taxes, health insurance premiums, unemployment insurance, 
Canada Pension Plan, Workman's Compensation or other employee 


benefit plans. 


Study Approach 


The study combines a statistical analysis of claims for 
unpaid wages and benefits filed with the Ontario Ministry of 
Labour ("Ministry") over the one-year study period with an 
analysis of selected insolvencies identified in a survey of 
Ontario trustees in bankruptcy and receivers. 


The study benefitted from detailed audits, performed by 
Ministry officers, of claims for outstanding amounts filed with 
the Ministry during the twelve-month period April 1, 1982 - March 
31, 1983. Of several thousand such claims there were approxi- 
mately 180 bankruptcies, 191 receiverships and 1,191 other types 
of insolvencies. The study analyzed 130 of the bankruptcies, 159 
of the receiverships and 381 of the other insolvencies. (Infor- 
mation was lacking in the remaining cases). After scaling the 
results of the analysis to account for the cases not analyzed, it 
was estimated that among all insolvencies reported to the Minis- 
try, approximately 21,100 workers had claims for amounts out- 
standing (7,500 were due wages, 18,900 were due vacation pay, 
7,900 were due termination pay and 2,000 were due severance pay.) 


An analysis of these insolvencies provided a good picture 
of numbers of workers with claims and total amounts owed, broken 
down by type of claim (wages, vacation pay, termination pay and 
severance pay), type of insolvency (bankruptcy, receivership or 
other type of insolvency), industry group and size of company. A 
stratified random sample of 617 employees from these firms was 
also analyzed to estimate distributions of amounts outstanding 
per worker, aS well as to provide estimates of total amounts owed 
for each of the four types of wage claims. This analysis showed 
the total amount outstanding to be approximately $28 million, of 


which $6 million was for wages, $6 million was for vacation pay, 


1 hi 


$10 million was for termination pay and $6 million was for 


severance pay. This analysis is presented in Section 3. 


Although considerable detail was available for these 
"reported" insolvencies (i.e., insolvencies for which a claim was 
made to the Ministry during the twelve-month study period), the 
analysis was incomplete in two respects. Firstly, this analysis 
left unanswered questions concerning the numbers and sizes of 
Ontario insolvencies not reported to the Ministry. There was no 
basis, therefore, for deriving estimates of total amounts out- 
standing among all Ontario insolvencies over the study period. 
Secondly, some Ministry files were closed before all payments by 
trustees and receivers were made, resulting in collections being 


underestimated to an unknown extent. 


To remedy both of these problems, Ontario trustees and 
receivers were surveyed on a confidential basis about the 
insolvencies for which they were appointed trustee or receiver 
during the study period. Some 459 insolvencies were identified 


ine this Surveys 


To form a basis for selecting a sample of these insol- 
vencies to examine in detail, employment information was 
requested for each of these companies from the Workman's 
Compensation Board ("WCB"). On the basis of this information, 
272 insolvencies were dropped from the sample on the grounds that 
they probably accounted for relatively little outstanding wages 
and benefits, This left 187 insolvencies in which there may have 


been significant amounts outstanding. 


It was found that a claim had been filed with the Ministry 
in 79 of the remaining 187 cases. Among the other 108 insolven- 
cies in which no claim was filed, 18 had 25 or more employees at 
the time the trustee or receiver was appointed, based on the WCB 
employment statistics. Fourteen of these 18 cases, together with 
a sample of 17 reported insolvencies with 25 or more employees, 
were subjected to detailed analysis. The trustees and receivers 
acting in these 31 insolvencies were asked to estimate lost 


wages, lost vacation pay, total realizations of assets and total 
realizations of assets excluding real property. The information 
on realizations was requested in order to assess the potential 
effectiveness of "Super-priority" options. 


These survey results provided a basis for estimating the 
extent of amounts outstanding and lost in all Ontario insolven- 
cies during the study period. 


Lastly, statistics on annual numbers of Ontario business 
bankruptcies since 1977 were used to provide an indication of how 
the numbers and sizes of outstanding wages and benefits arising 
from insolvencies might change in the future. 


Outstanding and Lost Wages and Benefits 


The main results of the study are summarized in Exhibits 
1, 2 and 3. It is important to recognize that the estimates 
presented in these graphs are only approximate, largely because 
of the relatively small sample sizes of insolvencies subjected to 
detailed analysis in the survey of trustees and receivers, but 
also for various other reasons that are discussed in Section 3. 


During the twelve-month study period there were in Ontario 
an estimated 426 bankruptcies, 452 receiverships and 2,819 other 
insolvencies in which amounts were outstanding at the time the 
trustee or receiver was appointed or the Ministry's audit was 
begun. The derivation of these estimates is given in Section 4. 


Exhibit 1 shows estimated numbers of workers with out- 
standing wages, vacation pay, termination pay and severance pay, 
during the study period, for bankruptcies, receiverships, other 


insolvencies and all insolvencies. 


In the case of bankruptcies, the analysis shows that 
approximately 8,500 workers had claims for outstanding vacation 
pay, of which all but about 2,100 were eventually paid. Very few 
workers owed wages (about 2,200), termination pay (about 4,200) 


THOUSANDS OF WORKERS 


EXHIBIT 1 


Estimated Number of Workers Owed Wages or Benefits in 


Ontario Insolvencies : April 1,1982— March 31, 1983 


® 


a) BANKRUPTCIES 


Number with claims paid 


Number with lost wages or benefits 


@® Estimated 426 bankruptcies 
@ Estimated 452 receiverships 
@ Estimated 2819 insolvencies 
@ Estimated 3697 insolvencies 


12, b) RECEIVERSHIPS® 


~) 


d) ALL _INSOLVENCIES 


THOUSANDS OF WORKERS 


WAGES VACATION TERMINATION SEVERANCE 
PAY PAY PAY 
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Or severance pay (about 1,200) received any compensation. In 
receiverships, somewhat more workers had outstanding wages and 
vacation pay, but fewer workers were owed termination pay and 
severance pay. The proportions of workers in receiverships who 
were left with outstanding claims is similar to the experience 
with bankruptcies. "Other insolvencies" account for the largest 
numbers of workers with claims in all four wage categories. 
(While some workers with unpaid wages in bankruptcies and 
receiverships certainly were recompensed--in part or in full-- 
inadequacies and contradictions in the data prevent their numbers 
from being estimated. The average amounts paid were substan- 
tially larger in receiverships, however, as will be shown below. 
The estimates of workers with claims for termination pay and 
sever- ance pay may be overestimated somewhat, as it includes 
unknown numbers of workers who were hired back and had their 
seniority reinstated after the company was sold as a "going 


concern" or refinanced.) 


Among all insolvencies, approximately 72% of an estimated 
36,000 workers with outstanding vacation pay were paid. By 
contrast, only about 16,000 workers were owed wages, of which 
about 28% collected. Approximately 15,000 and 3,700 workers were 
due termination pay and severance pay, respectively, and very 
little of this was paid. In total, an estimated 40,000 workers 
had amounts outstanding in Ontario insolvencies during the 


study period. 


Estimates of the magnitudes of the amounts outstanding and 
lost are shown in Exhibit 2. The most striking aspect of these 
graphs is the relatively large amounts owed for termination pay 
and severance pay. Although fewer workers were owed these bene- 
fits than were owed wages or vacation pay, the average amounts 
outstanding were much larger. This exhibit shows that, for all 
insolvencies, $23 million in wages and vacation pay was outstand- 
ing, of which all but about $6 million was paid. By contrast, 
claims for termination pay and severance pay together totalled 


nearly $31 million, of which relatively little was paid. 
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Average amounts outstanding per worker are shown in 
Exhibit 3. Claims for severance pay are by far the largest, 
averaging about $3,200 per worker, with some claims being $12,000 
Or more. As noted above, however, only about 3,700 workers were 
due severance pay. The amounts owed for termination pay were 
also substantial, averaging about $1,200 and extending in some 
cases to as much as $5,000. Lost wages and vacation pay both 
averaged about $300, but ranged up to several thousand dollars in 


some cases. 


Assets Available for Distribution 


Estimated realizations of assets for the 31 insolvencies 
subjected to detailed analysis totalled approximately $35 
million, of which about $31 million was exclusive of real 
property (i.e., net of assets which may have been mortgaged). 
Total realizations amounted to approximately $11,000 per worker 
employed by these companies at the time they became insolvent. 
In the six insolvencies in which workers lost vacation pay, 
realizations net of real property were 20 times as large as 
vacation pay losses; in none of these cases did lost vacation pay 
exceed realizations net of real property. In the eight insolven- 
cies in which workers lost wages, realizations net of real 
property were approximately six times as large as lost wages; in 
only two cases did lost wages exceed realizations net of real 


PLODeErty. 


Comparisons of realizations of assets with outstanding 
termination pay and severance pay could only be made for the 17 
reported insolvencies. Termination pay was outstanding (and lost) 
in ll of the cases; severance pay was outstanding (and lost) in 
seven cases. In only three cases were realizations net of real 
property less than the total amounts outstanding in wages, 
vacation pay, termination pay and severance pay. In these three 
cases, approximately 700 workers had claims totaling $1.9 
million. In one case, with claims by 191 workers totaling $1.2 
million, realizations totalled $2.6 million, but this was all in 
real property. In the other two cases, realizations were 59% and 
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DOLLARS 


EXHIBIT 3 


Average Lost Wages and Benefits per Worker 


in Ontario Insolvencies: April 1,1982 — March 31,1983 
(in 1982 dollars) 


VACATION 
PAY 


69% of total claims, respectively, with none of the assets being 
real property. Total claims over all 17 insolvencies were 


approximately 18% of total realizations net of real property. 


Although these results are based on relatively small 
samples of insolvencies, they suggest that the establishment of a 
"super-priority” for wages and benefits probably would be an 
effective way of funding most claims for outstanding wages and 
benefits, regardless of whether it covered wages and vacation pay 
only, or was extended to termination pay and severance pay. There 
certainly would be cases, however, where realizations would be 
insufficient to satisfy some or all of the amounts outstanding, 
and workers could be subjected to delays in getting paid, depend- 
ing on the provisions of the super-priority. 


A super-priority might have other disadvantages when 
compared with other policy options that may be available. It is 
sometimes argued, for example, that lenders would respond to the 
establishment of a super-priority by restricting the availability 
or increasing the cost of debt capital, or by structuring loans 
in such a way as to circumvent the super-priority, regardless of 
how the latter were implemented. The analysis of these and other 
arguments, however, is outside the scope of this study. 


Future Losses of Wages and Benefits in Insolvencies 


The estimates of lost wages and benefits arising from 
Ontario insolvencies during the twelve-month period April 1, 1982 
- March 31, 1983 are not representative, of course, of what could 
be expected in the future if nothing were done to remedy the 
problem. The study period coincided with the lowest point of a 
very severe recession. It is reasonable to expect, therefore, 
that the problem will be less serious over the next several 


years. 
To provide a rough indication of the potential size of the 
problem of lost wages and benefits in the future, the findings 


for the study period have been scaled in proportion to annual 
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numbers of Ontario business bankruptcies between 1977 and 1983. 
The results are presented in Exhibits 4 and 5 for lost wages and 
vacation pay, and in Exhibits 6 and 7 for lost termination pay 
and severance pay. (The projections for severance pay assume 
that the same severance pay provisions applied throughout the 
1977-1984 period; in fact, eligibility for severance pay was 
only legislated in 1981.) 


To understand how these estimates were derived, consider 
the estimates in Exhibit 4 of the numbers of workers owed 
vacation pay. The amounts shown for each year equal the estimated 
numbers of workers that would have lost vacation pay during the 
study period April 1, 1982 - March 31, 1983 had the annual rate 
of Ontario business bankruptcies over the study period equalled 
the levels prevailing in each of those years. Here we assume, 
for example, that had the number of business bankruptcies in the 
study period equalled the number that occurred in 1977 (1,760), 
instead of the number that actually occurred (3,385), the number 
of workers with lost vacation pay would have been approximately 
52% (1760/3385 x 100%) of the number that actually lost vacation 
pay during that period (i.e., 52% of an estimated 10,018 workers, 
Or about 5,200 workers). The Same approach was taken to estima- 
ting the dollar values of claims at the different annual bank- 
ruptcy rates. 


There are obvious weaknesses with this simplistic method 
of estimation, not the least of which are the implicit assump- 
tions that claims arising from all types of insolvencies are 
proportional to total numbers of business bankruptcies and that 
the experience of the recent past should be a guide to the 
future. Nevertheless, it is clear that Ontario business bank- 
ruptcies increased steadily prior to 1982, reached a peak during 
the study period, and then began a sharp decline in 1983 which 
has continued to the present. 


Although part of this decline may reflect changes in the 
relative frequency of bankruptcy as compared with other types of 


insolvencies (particularly in light of increasing creditor use of 
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EXHIBIT 4 


Estimated Annual Number of Workers with Lost Wages and 


Vacation Pay in Ontario Insolvencies , at Business Bankruptcy 
Rates Experienced between 1977 and 1984 
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EXHIBIT 5 


Estimated Annual Lost Wages and Vacation Pay in Ontario 
Insolvencies , at Business Bankruptcy Rates Experienced 
between 1977 and 1984 
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EXHIBIT 6 


Estimated Annual Number of Workers with Lost 


Termination Pay and Severence Pay in Ontario Insolvencies, ' 


at Business Bankruptcy Rates Experienced between 
1977 and 1984 
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EXHIBIT 7 


Estimated Annual Lost Termination Pay and Severence 
Pay in Ontario Insolvencies , at Business Bankruptc 


Rates Experienced between 1977 and 1984 
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1984 


1984 


general security agreements under Ontario's Personal Property 
Security Act and Corporation Securities Registration Act), 
another part reflects the general strengthening of most firms 
that survived the recession. Considering that current medium-term 
forecasts for the Ontario economy are reasonably optimistic, it 
appears unlikely that annual lost wages and benefits over the 
next few years will approach the levels experienced during the 
study period. 
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SECTION 1 
INTRODUCTION 


Purpose of Study 


Soon after the establishment of the Commission of Inquiry 
On Wage Protection, its commissioner, Mr. Donald J.M. Brown, 
Q.C., concluded that a detailed statistical analysis of wage 
claims arising from insolvencies was needed, both to provide a 
clearer understanding of the nature and magnitude of the problem, 
and to establish a basis for estimating the potential cost and 
effectiveness of proposed remedies. Quantalytics Inc. was asked 
to perform this analysis. This report describes the findings of 
that study. 


It is noteworthy that, despite the considerable attention 
that has been given to the problem of lost wages and benefits 
arising from Canadian insolvencies, at both the provincial and 
federal levels, relatively little quantitative analysis has been 
done to determine the extent of the problem and to assess the 
implications of various initiatives that have been proposed to 
deal with it. How often do workers lose wages and benefits as 
a result of companies becoming insolvent? How large are these 
wage claims? How much would it cost the public treasury to 
institute a program to recompense workers for lost wages? What 
would be the cost of premiums to fund an insurance scheme for 
covering such wage claims? To what extent would giving wage 
claims a "Super-priority" in the distribution of an insolvent 
firm's assets help workers recover monies owed them? The answers 
to these and related questions clearly are central to the resol- 
ution of the public policy issues concerning wage protection. 


To help answer some of these questions about the size and 
nature of the wage protection problem in Ontario, this study was 
commissioned to estimate wage claims arising from Ontario bus- 
iness failures. To this end, the twelve-month period April l, 
1982 to March 31, 1983 was selected for analysis. The study 
estimated the numbers of workers with wage claims in insolven- 
cies during this period, and total amounts owed for each of four 
categories of claims: wages, vacation pay, pay in lieu of notice 
of termination (hereafter referred to as simply "termination 
pay") and severance pay. Estimates were made of both amounts 
"outstanding" at the time of insolvency and the portions of those 
amounts that were never collected, which we refer to as "lost" 
amounts. In addition, estimates were made of statistical distri- 
butions of amounts outstanding per worker affected for each of 


the four wage categories. 
Overview of Study Methodology 


The first step of the analysis involved a detailed stat- 
istical analysis of 670 of an estimated 1,562 bankruptcies, 
receiverships and other insolvencies for which claims for 
outstanding wages or benefits had been filed with the Ministry 
during the twelve-month study period. In addition to analyzing 
Summary statistics for each of these companies, a stratified 
random sample of 617 employees was drawn from these companies and 


analyzed. 


In order to estimate amounts outstanding and lost in 
insolvencies not reported to the Ministry during the study 
period, Ontario trustees and receivers were asked in a survey to 
identify all insolvent companies for which they had been ap- 
pointed trustee or receiver during the study period (on the 
understanding that their responses would be confidential to the 
Inquiry). The insolvencies identified in this survey were then 
checked against Ministry records to determine which had been 
reported to the Ministry. In addition, employment information for 
these companies was obtained from the Workman's Compensation 
Board ("WCB"). 


A sample of 31 insolvencies identified in the survey of 
trustees and receivers having 25 or more employees were subjected 
to detailed analysis. Claims for wages or benefits had been 
filed with the Ministry in 17 of these cases, whereas no claims 
had not been filed in the other 14 cases. For each of these 
insolvencies, the trustee or receiver was asked to provide esti- 
mates of lost wages, lost vacation pay, and total realizations of 
assets. 


The estimates of lost wages and vacation pay were combined 
with employment figures to estimate losses on a per worker basis, 
which in turn were used to estimate lost wages and vacation pay 
for all Ontario insolvencies that occurred during the twelve- 
month study period. Very little of the outstanding termination 
pay and severance pay was collected. Hence, outstanding and 
lost amounts were estimated to be the same for these two types of 
benefits. The information on realizations of assets was used to 
assess the potential effectiveness of "Super-priority” options. 


The final step of the analysis consisted of combining the 
estimates derived for the reported and unreported insolvencies to 
produce estimates of amounts outstanding and lost, and numbers of 
workers concerned, in all Ontario insolvencies during the study 


period. 


Organization of Report 


The methodology used in the analysis is explained in 
detail in Section 2. The details of the construction of the 
employee sampling plan are in Appendix B; the variances of the 
estimators used in the analysis of the employee sample are 


derived in Appendix C. 


The analysis of the reported insolvencies is presented in 
Section 3; the analysis of unreported insolvencies and the 
derivation of the estimates of total outstanding and lost wages 


and benefits in all Ontario insolvencies is given in Section 4. 


Readers who are primarily interested in the results of the 
analysis may wish to read the Summary for the principal findings 


and to skim Sections 3 and 4 for any Speci ficresultsvor 


interest. 


SECTION 2 
METHODOLOGY 


Analysis of Reported Insolvencies 


All bankruptcies, receiverships and other insolvencies 
were first identified from among several thousand wage claim 
cases processed by the Ministry during the twelve-month study 
period, April 1, 1982 to March 31, 1983. This was done by 
reviewing summary records of each claim filed with the Ministry 
during the study period. There were in total an estimated 1,562 
insolvencies, of which 180 were bankruptcies, 191 were receiver- 
ships and 1,191 were other insolvencies. The "other insolven- 
cies" consisted of 496 "defunct" companies, 440 companies in 
which owners could not be located and 255 out of 319 companies 
(i.e., an estimated 80%) against which an order to pay had been 
issued by the Ministry under Section 54 of the Employment 
Standards Act. 


In many cases--particularly among the "other insolven- 
cies"--there was insufficient information available to determine 
numbers of workers with claims or amounts outstanding. In other 
cases it was necessary to review project files to obtain missing 
data. Considerable follow-up work was done to determine the 
status of particular cases, to verify or correct questionable 
entries in the summary records, to obtain information for missing 
entries, etc. Through this process, 670 insolvencies were identi- 
fied for detailed analysis, consisting of 130 bankruptcies, 159 
receiverships and 381 other insolvencies. 
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Summary information on these insolvencies was entered into 
a computer database for detailed analysis. For each firm, the 


following information was recorded: 


- file number; 

- location of firm by region of province; 

- month in which case was opened; 

- code indicating type of insolvency; 

- code indicating type of business; 

- number of workers owed vacation pay; 

- total outstanding vacation pay; 

- number of workers owed termination pay; 

- number of workers owed severance pay; 

- total outstanding severance pay; 

- number of workers owed unpaid wages; 

- amount of assessment collected through Ministry efforts; 

- reason for no collection if part or all of assessment was 
not collected. 


Various verification checks were made during data entry to ensure 
that both the number and magnitude of errors were kept toa 


minimum. 
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The numbers of workers with claims among the 670 analyzed 
cases were scaled up to account for amounts outstanding among the 
892 reported insolvencies which were not analyzed. In performing 
this scaling (for each category of insolvency) it was assumed 
that numbers of workers per company with claims, the average 
claims per worker and the average amount collected were the same 
for the unanalyzed insolvencies as for the analyzed ones. In the 
case of bankruptcies, for example, total numbers of workers owed 
wages, vacation pay, termination pay and severance pay, average 
amounts outstanding in vacation pay and severance pay, and aver- 
age total amounts outstanding and collected were all multiplied 


by the ratio 180/130, 180 being the estimated total number of 
reported bankruptcies and 130 being the number of reported bank- 
ruptcies that were analyzed. 


The analysis of the summary data on reported insolvencies 
provided a good overall picture of the numbers of workers with 
wage claims. This analysis was deficient, however, in several 


respects. 


Firstly, the summary statistics for each firm reflected 
the maximum entitlements per employee set out in the Ontario 
Employment Standards Act, whereas the amounts of principal 
interest were total wages and benefits actually owed. Some 
workers with long tenure, for example, were due more in vacation 
pay than the 4% of annual wages to which they were entitled under 
the Employment Standards Act. Also, because of the $4,000 limit- 
ation on the total of all benefits other than severance pay, the 
total assessments for termination pay, unpaid wages and other 


benefits were in some cases less than the actual amounts owed. 


Secondly, these company-level records did not provide any 
indication of the distributions of the sizes of wage claims. Yet, 
this information would be needed to assess policies which limited 
maximum (Or minimum) claims, either by type of wage or benefit 


outstanding or in total. 


Thirdly, the amounts recorded for collections apparently 
did not include some payments of claims that were made after 
Ministry files were closed. Hence, the information in Ministry 
files was believed to overestimate (to an unknown extent) some 


amounts outstanding. 


Lastly, the Ministry files gave no indication of the 
amounts of assets available for distribution, which was needed 


for the assessment of "Super-priority" options. 
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To address the first two weaknesses cited above, a 
stratified random sample of 617 employees was drawn from the 670 
insolvencies and analyzed in detail. (To deal with the other two 
weaknesses it was necesSary to obtain additional information for 
a sample of these insolvencies from trustees and receivers, as 
explained later in this section.) The sample spanned 198 strata 
defined on the basis of different combinations of three types of 
insolvencies, eleven industry groups and six sizes of firm. The 
total sample size was chosen to yield a satisfactorily-small 
variance for the estimate of total wage claims; the proportion 
of the total sample drawn from each stratum was chosen in such a 
way aS to obtain, for the given sample size, a near-minimum 
variance estimator of total wage claims for all employees of all 
670 firms. A description of the statistical basis for the 


sampling plan is given in Appendix B. 


For purpose of stratification, companies were grouped into 
a) bankruptcies; b) receiverships; and c) other insolvencies. 
With regard to type of company, firms were initially coded by 
Ministry officers as being one of 49 different kinds of business. 
For purposes of analysis, these were grouped into ten categories: 


- service; 

- retail; 

- construction; 

-Ragriculture; 

- financial; 

- transport; 

= manuLacturing; 

- forestry and mining; 

- government and non-profit; and 
—fouher. 


Finally, firm size was divided into the following six categories: 


- 0 to 9 employees; 

- 10 to 24 employees; 

- 25 to 49 employees; 

- 50 to 99 employees; 

- 100 to 199 employees; and 
- 200 or more employees. 


The following information was recorded for each employee 
sampled: 


- file number; 

- month and year hired; 

- month and year of termination; 
- outstanding vacation pay; 

- outstanding termination pay; 

- outstanding severance pay; 

- unpaid wages; and 


- amount collected. 


Information on unpaid fringe benefits, such as health care 
premiums, was incomplete and therefore was not collected and 
analyzed. These unpaid benefits are believed to be relatively 
small, however. Furthermore, no attempt was made to estimate 
unpaid pension plan contributions or unpaid withholding tax or 


social security contributions. 


As in the case of the company-level statistics, this 
information was entered into a computer database, with various 
verification checks being made to minimize the number and size of 
data entry errors. Because records in both databases contained 
the file number, it was possible to correlate information in the 
two files. 
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It was next necessary to adjust the amounts of vacation 
pay owed per employee. Unfortunately, the actual amounts due, as 
set out in labour agreements or as per company policy, were not 
recorded in Ministry files. Estimates of actual amounts owed were 
derived, therefore, on the basis of employee tenure. To this 
end, union agreements were examined for all unionized firms from 
which employees were sampled, except for a few cases where a copy 
of the agreement was unavailable. Although the vacation pay 
provisions varied considerably, on average, the benefit increased 
from the statutory minimum of 4% of annual pay to 6% after about 
8 years of employment and to 8% after about 15 years of employ- 
ment. In very few cases did the benefit ever exceed 8%, and few, 
if any, employees in the sample would have had sufficient tenure 
to qualify for a larger benefit. No information was available on 
the relationship between vacation pay benefits and tenure for 
non-unionized firms. 


Vacation pay owed therefore was increased by 50% (i.e., 
from 4% to 6% of annual pay) for all employees in the sample with 
between 8 and 14 years of employment, and by 100% (i.e., from 4% 
to 8% of annual pay) for all employees in the sample with 15 
years or more of employment. This adjustment could be expected to 
be biased on the high side for non-unionized employees. On the 
other hand, information on tenure was not available for approxi- 
mately one-third of the employees in the sample and no adjustment 
in vacation pay was made in these cases. (Generally, information 
on employee tenure was recorded for either all or none of a 
firm's employees.) 


Of the 617 employees in the sample, vacation pay was 
adjusted upward by 50% for 44 employees (7%) and by 100% for 27 
employees (4%). This increased the total vacation pay owed to 
these 617 employees from $204,967 to $235,633 (an increase of 
L5S)ee 
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Analysis of Employee Sample 


Three separate analyses were performed with the employee 
sample. These differed in the aggregations selected for 


calculation and presentation. These were as follows: 


- type of insolvency 
- bankruptcies, 
- receiverships, 
- other insolvencies, 


- all insolvencies; 


- type of firm 
- manufacturing firms, 
- service industries, 
- other industries, 


- all insolvencies; 


-eisuzey ote firm 
- 0 to 49 employees, 
- 50 to 199 employees, 
- 200 or more employees, 


- all insolvencies. 


The statistical procedures used can best be explained by 
considering their application to the first of these three 


classifications. 


Firstly, bankruptcies were considered. Means and vari- 
ances for each wage item, for amounts collected and for total 
amounts owed, were estimated for each of the 66 strata which 
contained employees from bankrupt firms. For each wage item, 
these estimates applied only to those employees in the sample 
owed something (or in the case of collections, to those employees 
that collected part or all of the amount owed). If, for example, 
a particular stratum contained 20 employees and only 10 were owed 


vacation pay, then the estimated mean and standard deviation for 
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vacation pay owed would be calculated from the claims of the 10 


owed vacation pay. 


The means and variances of each pay component were then 
combined with summary information for the firms represented in 
the stratum to provide estimates of the total amounts due all 
employees of these firms. The summary information used in these 
calculations was the total number of employees having a claim for 
each wage item. The estimate of the total amount of vacation pay 
owed all employees in the stratum, for instance, would be calcu- 
lated as the total number of employees owed vacation pay times 
the average amount of vacation pay due to those employees in the 
sample who were owed vacation pay. If, for example, 600 employees 
in the stratum were owed vacation pay and the sample of employees 
for the stratum contained 10 who were owed vacation pay totalling 
$5,000, the estimate of the total amount of vacation pay owed all 
employees in the stratum would be: 


(600) ($5,000/10) = $300,000. 


It follows that if the standard deviation of the amount of vaca- 
tion pay owed per employee were estimated from the sample of 10 
employees to be, say, $200, the standard deviation of the total 
amount of vacation pay owed all employees in the stratum would 
be: 


(600) ($200) /(10)*> = $37,947. 


Further, the estimated standard deviation of the sample average 
(i.e., the standard error of the mean) would be: 


($200)/(10)°> = $63.2. 


The estimated total amount owed all employees in the 
stratum is simply the sum of the estimated totals for each wage 
component (i.e., vacation pay, unpaid wages, termination pay, and 
severance pay.) The variance of this estimate therefore equals 
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the sum of the variances of the estimated totals for each wage 
component. Note that the estimate of the total amount owed does 
not reflect any amounts collected. Appendix C provides an explan- 


ation of how the variances of the estimators were derived. 


In the course of calculating means and variances for each 
wage item and stratum, estimates are also made of frequency 
distributions of amounts owed and amounts collected. These were 
done first for the employee sample and then were extrapolated to 
the stratum by multiplying the frequencies for each dollar inter- 
val from the sample by the ratio of the number of employees in 
the stratum with amounts outstanding for the particular wage item 
to the number of employees in the sample with amounts outstanding 
for the particular wage item. 


Note that the estimates of the total amounts owed, for 
each wage item and in total (as well as the frequency distribu- 
tions), for each stratum, could have instead been estimated by 
Simply extrapolating the means of the employee samples to the 
population by multiplying them by the ratio of the size of the 
population (in the stratum) to the size of the sample (in the 
stratum). While this more conventional approach would have also 
provided unbiased estimates, the variances of the estimators 
would have been significantly larger than those of the estimators 
used in the analysis. (The higher variance is due to the fact 
that the more conventional approach does not make use of some 
information available from the summary information for the 
insolvent firms: the number of employees owed monies, for each 
wage item.) The standard deviations of the estimators used in the 
analysis were 30%-70% smaller than the standard deviations 


associated with the conventional estimators. 


The procedure used was repeated for all strata involving 
bankruptcies. The estimated total amount due all employees of 
bankruptcies, for each wage item, was simply the sum of the 
respective total amounts for each of the 66 strata involving 
bankruptcies. The example calculation above of $300,000 owed in 
vacation pay to the employees in one stratum would be added to 
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similarly-derived estimates for each of the other 65 strata. The 
variance of the estimate of the total is simply the sum of the 
variances of the estimates for each stratum. The illustrative 
standard deviation calculated above ($37,947) would have been 
squared to obtain the variance of the estimate and this would 
have been added to variances computed in the same manner for each 
of the other 65 strata. Frequency distributions were simply added 
across strata. 


Relative frequency distributions for each wage item, for 
all bankruptcies, were then derived by dividing the total esti- 
mated frequency for each dollar interval by the total number of 
employees of bankrupt firms who were owed monies for the par- 


ticular wage item. 


This procedure was then repeated for the 66 strata invol- 
ving receiverships and 66 strata involving other insolvencies. 


Lastly, estimates of the mean and variance of the total 
amount owed to all employees of all insolvencies, for each wage 
item, were obtained by adding the estimated mean and variance of 
the total amount owed to employees of bankruptcies to the corres- 
ponding estimates for receiverships and for other insolvencies. 


Frequency distributions were summed in a Similar manner. 
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Two complications with this procedure deserve mention. 

First, due to the sampling procedure, some strata containing a 
few small firms were not represented in the employee sample. It 
therefore was necessary to adjust upwards the estimates derived 
from the sample of wages and benefits owed. For each wage item 
and type of insolvency (i.e., bankruptcy or other insolvency), 
the total estimated amount owed all employees of the insolvent 
firms was multiplied by a factor: 


(N+M)/N, 
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where N is the total number of employees owed the particular wage 
item among insolvencies of the given type represented in the 
employee sample and M is the total number of employees owed the 
particular wage item among insolvencies of the given type that 
are not represented in the employee sample. Typically, M was 
very small relative to N. The previously-computed standard dev- 
iations and frequency distributions of the estimate were there- 
fore adjusted upward by the same factors. 


Note that, because of this adjustment, the estimates of 
the total amounts owed and the total amount collected depend on 
the choice of stratification. It will be shown in Section 3 that 
the estimated totals vary somewhat among the three stratifica- 


tions analyzed. 


The second complication concerned the estimation of the 
total amount collected. The difficulty here is that the summary 
information for each firm did not indicate the number of employ- 
ees who collected part or all of the amount owed them. In general 
terms, for strata represented by one or more employees in the 
employee sample who collected part or all of the amount due them, 
the total number of employees in the stratum who were paid some- 
thing was estimated to be the total number of employees in the 
stratum multiplied by the proportion of employees in the sample 
(i.e., in the given stratum) who were paid something. Means, 
variances and frequency distributions of amounts collected were 
calculated in the same manner as were corresponding quantities 


for the various wage items. 

A rather complicated adjustment in the estimates of total 
amounts collected (and the associated variances and frequency 
distributions) was needed to account for strata which were not 
represented in the employee sample. 


Analysis of Unreported Insolvencies 


As part of the Inquiry, Ontario trustees and receivers 
were asked in a survey for the names of all businesses for which 
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they were appointed trustee or receiver between April 1, 1982 
and March 31, 1983. It was explained that this information was 
needed to estimate the nature and extent of wage claims arising 
from insolvencies that were not reported to the Ministry, and 
that the information which they provided would be treated as 
confidential by the Inquiry. 


Of the 29 firms asked to participate in the sample, 20 
cooperated in providing the information requested. Most of the 
nine which did not declined on the grounds that the information 


requested was privileged. 


Analysis of Survey Returns 


The 20 respondents reported approximately 210 bankrupt- 
cies, 240 receiverships and 50 cases which began as receiverships 
and later became bankruptcies. Of these, approximately 40 were 
eliminated because of incomplete information, leaving 459 


insolvencies. 


These 459 insolvencies were then checked against Ministry 
files to determine which had been reported to the Ministry. It 
was found that in 79 cases a claim had been filed. Note that 
claims actually may have been made in some of the cases where no 
match was found, because the file was misplaced, the company was 
listed by the Ministry under a different name or for some other 
reason. Hence, the proportion of all Ontario insolvencies that 
were reported to the Ministry is probably somewhat higher than 
the number estimated by this procedure. 


At the same time that these insolvencies were being 
checked against Ministry files, the WCB was asked to provide 
employment statistics for each company. The WCB had no records 
for 145 of the companies. While in some cases this may have been 
because the WCB had listed the company under a different name 
than that reported by the trustee or receiver, generally it was 
because the company was very small, often a family-run business. 
Another 127 companies which were registered with the WCB were 
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found to be very small operations, generally with no more than 
two employees. These 272 insolvencies were dropped from the 
sample on the grounds that they probably accounted for relatively 
little outstanding wages and benefits. 


This left 187 insolvencies in which wages or benefits may 
have been outstanding, of which 79 had been reported to the 
Ministry and 108 had not been reported. 


Esti 1 Num : Spas : 


To estimate the total number of unreported insolvencies in 
Ontario during the one-year study period in which amounts were 
outstanding, it was assumed that, for each of the three types of 
insolvencies, the ratio of unreported insolvencies to reported 
insolvencies was the same as the ratio of unreported to reported 
insolvencies in the survey of trustees and receivers (i.e. 
108/79). Moreover, for each type of insolvency and wage claim, 
the average number of workers per insolvency with amounts out- 
standing was assumed to be the same for unreported insolvencies 


as for reported insolvencies. 
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With the exception of outstanding wages in bankruptcies, 
average amounts outstanding per employee were assumed to be the 
same for unreported bankruptcies and receiverships as for 
reported ones. This assumption probably resulted in outstanding 
wages and benefits in unreported insolvencies being overesti- 
mated, but because no information was available from trustees and 
receivers on amounts outstanding in bankruptcies and receiver- 
ships (as opposed to amounts lost) and no information at all was 
available on unreported other insolvencies, it appeared to be a 
reasonable assumption under the circumstances. When this 
approach was taken to estimate outstanding wages in bankruptcies, 
however, it was found that the estimate for total outstanding 
wages were less than estimated total wages. Considering that 
outstanding wages in bankruptcies generally were not paid, it was 
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assumed that outstanding wages in unreported bankruptcies were 


the same aS amounts lost. 


Estimation of Lost Wages and Benefits 


The portions of outstanding wages and benefits that were 
not collected--"lost" wages and benefits--were estimated from the 
detailed analysis of samples of reported and unreported insol- 
vencies with 25 or more employees at the time of insolvency. 
These samples consisted of 22 reported and 18 unreported insol- 
vencies. Trustees were asked to provide estimates of lost wages 
and vacation pay and of total realizations of assets, both with 
and without the inclusion of real property. Reasonably complete 
information was obtained for 17 of the reported insolvencies and 
for 14 of the unreported insolvencies. 


The information on lost wages and vacation pay was 
combined with estimated employment (from Ministry records for 
reported insolvencies, from WCB records for unreported insol- 
vencies) to estimate the proportions of workers with lost wages 
and vacation pay and the average amounts lost, which in turn 
provided the basis for estimating lost wages and vacation pay in 
all insolvencies that occurred during the twelve-month study 
period. 


Trustees and receivers generally had no knowledge of 
amounts of outstanding termination pay or severance pay. As 
claims for these benefits were rarely paid, however, it was 
assumed that the amounts of these benefits that were lost were 
the same as the amounts outstanding, whose estimation was 


described earlier in this section. 


The information supplied by trustees and receivers on 
realizations of assets for the samples of reported and unreported 
insolvencies was compared to the amounts outstanding and lost in 
these cases to assess the potential effectiveness of super- 
priority options. 
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Future Losses of Wages and Benefits in Insolvencies 


In order to provide a rough indication of how annual 
losses of wages and benefits might change in the future, the 
estimates derived for the study period April 1, 1982 to March 3l, 
1983 were scaled in proportion to the numbers of Ontario business 
bankruptcies that occurred in each of the years between 1977 and 
1984. Assuming that annual losses of wages and benefits are 
approximately proportional to the total annual number of Ontario 
business bankruptcies, this shows approximately how large losses 
during the study period would have been had bankruptcy rates been 
at each of the annual levels experienced since 1977. While these 
results cannot be extrapolated into the future, they suggest that 
it is unlikely that, over the next few years, losses will 
approach the levels experience during the 1982-1983 study period. 
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SECTION 3 
ANALYSIS OF INSOLVENCIES REPORTED TO MINISTRY OF LABOUR 


oe 


As explained in Section 2, the estimates of unpaid wages 
and benefits derived from Ministry records are for amounts out- 
Standing at the time that the audit was begun by the Ministry, 
and the amounts of outstanding wages and benefits that eventually 
were paid were in some cases larger than what is recorded in 
Ministry records as the total amount collected. The reader is 
cautioned, therefore, that the statistics on amounts collected 
that are presented in this section underestimate actual collec- 
tions. Better estimates of collections are given in Section 4. 


Analysis of Summary Records of Insolvencies 


The findings of the analysis of the summary records of 
insolvent firms are summarized in Exhibits 1 through 8. The first 
four group the insolvencies by type of business, for bankruptcies 
(Exhibit 1), receiverships (Exhibit 2), other insolvencies 
(Exhibit 3), and all insolvencies (Exhibit 4); Exhibits 5-8 
provide a similar analysis for firms grouped by size. A finer 
breakdown of these results--by size of firm for each firm type, 
for bankruptcies, receiverships, other insolvencies and all 
insolvencies--is given in Exhibits A-1 through A-4 in Appendix A. 


It is easiest to explain the content of these tables by 
example. Consider Exhibit 1, in which bankruptcies are summar- 
ized by type of firm. Referring to the first row, it is seen 
that 41 firms classified as "service" companies (under the 
heading "TOTAL"), employed a total of 762 employees who were owed 
wages or benefits totalling $652,782. Hence, the average number 


of employees owed monies per "service" firm was 19 and the 
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EXHIBIT 4 


Anelysis of Wege Claims Investigeted by Ministry of Labour 
Between April 1, 1982 end March 31, 18983 
Summarized by Industry Group 
Bank ruptcies 


VACATION PAY —TERM. PAY— ————SEVERANCE PAY —-UNMPAID WAGES- TOTAL———-_ -COLLECTED- 
fue Employees Amount Due Num Employees Num Employees Amount Due Muse Employees Mum Employees Amount Due Amount Col 
Cpy Total Avg Totst Avg Cpy Totel Avg Cpy Totel Avg Total Avg Cpy Total Avg Cpy Total Avg Total Avg Total Avg 

SSSSSHSOSSESHSSHSSHOSSHSSSSSSSSSESSERESSHSSSSSSUSSSSSSOSSSSSSSSSSSSSOSSOSSSONSEESESSSSSSSSSesesesesesesssesesesseseseesesssees 

® Service 
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@& 1282 27 S43562 431 168 724 40 4 322 80 1081398 32968 27 154 6 47 1366 29 2884046 1965 61928 45 
® Construction 


14 122 9 23299 181 7 43 6 =O 0.60 0 0 9 si 68616 «©6134 «= 8S 148180 1108 0 0 
® Financial 

3 2 4 4088 2044 4 8 4 #9O 0 60 0 0 4 3 64 4 t: | 18200 6400 0 it} 
® Transport 

2 8 4 3135 348 1 41 #4 #90 oC 0 0 1 6 6 2 15 8 6011 401 0 G 


© Manufacturing 

584 287% 48 1028395 385 35 1128 32 10 331 33 11897384 3317 28 575 21 58 2702 47 3989277 1476 377962 140 
© Governgent & Non-Profit 

41 4141 2586 233 1 4 4 OQ o.6lCd 0 0 41 10 10 4 bb eb} 7475 680 0 0 
® Other 

12 288 22 7477 278 8 233 28 14 15 15 36488 2431 8 222 2% 12 2M 23 £§43807 2006 58613 209 
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EXHIBIT 2 


Analysis of Wege Cleims Investigated by Ministry of Labour 
Between April 1, 1882 end March 31, 1983 
Sumesrized by Industry Group 
Receiverships 


VACATION PAY —TERM. PAY— SEVERANCE PAY -UNPAID WAGES- TOTAL: -COLLECT ED- 
Num Employees Amount Due Nue Employees Num Employees Amount Due Num Employees Num Employees Amount Ove Amount Col 


Cpy Total Avg Totel Avg Cpy Total Avg Cpy Totel Avg Total Avg Cpy Total Avg Cpy Total Avg Totel Avg Totel Avg 
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© Menufecturing 
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© Forestry & Hining 
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EXHIBIT 3 


Analysis of Wege Claims Investigated by Ministry of Labour 
Between April 1, 1882 and March 31, 1883 
Suamsrized by Industry Group 
Other Insolvencies 


VACATION PAY —TERA. PAY— SEVERANCE PAY: “UNPAID WAGES- —————- TOTAL -COLLEC TE 
Num Employees Amount Due Num Employees Num Employees Amount Due Mum Employees Mus Eaployees Amount Due Amount Col 
Cpy Totel Avg Total Avg Cpy Totel Avg Cpy Totel Avg Totel Avg Cpy Total Avg Cpy Total Avg Total Avg Totel Avg 

SSCLOPS LAG SASS SR SSE SSH F SKF SSCS TOS SSL LC SLI SHS SOL SHSVSKSSE FV SCS SSL SC SSSI KL SS SHS SSSIT TH CV SSCHKOOKTLGIS SKSTCHK SS BELSSSHHSHKS SUSASAMSSOSHVYSS 

® Service 
414 2951 7 341817 108 158 es2 6 O o 60 OO oO 328 2275 7 448 3278 7 1614234 483 106437 32 

© Reteil 
203 819 4 #136028 168 87 287 3 38 e222 74 8789281 3881 134 380 3 219 1037 8S 1316113 1289 18052 18 
® Construction 


168 770 §S #80704 105 6& a 4 3 68 23 182177 2840 137 38 3 185 878 & 674573 8650 0 0 
® Agriculture 

6 a | 2447 408 O o oo oO o.6h(U 0 0 3 a 734 6 6 4 2550 425 0 0 
© Finencisal 

3 6 2 78 «613 0¢=«Co8 o ao 0 66a 0 i] 3 6 2 3 6 2 1887 316 0 1) 
® Trensport 

34 #184 «65 72861 Cli Go o oa oho 0 o 18 2 1 34 S831 ‘16 68511 125 o 0 


© Manufecturing 
183 1480 68 514780 345 80 1238 14 9 403 45 1664752 4131 144 6818 6 203 1721 8 51403065 2887 16711 10 
© Forestry & Mining 


2 60 4 e22481 281 OO 60 6O06UCU*o 06h 0 oo 706 2 2 28 18 7 +°1|®&939619 216 o.60OU 
® Governasnt & Mon-Profit 

8 7 8 345842 41 3 68 2 QO o.6hC<*d o.06UCetéi‘ia a! 0 68 8 7% 6 4412 588 21028 280 
® Other 


48 777 16 107602 138 2 617 21 3 44 15 31707 721 43 514 12 58 785 13 44467% 559 11438 14 
SSSEHISSSHHSSHSSSSSSSOSHLSSESTSSLSHHSSSSSSSSHSSSSSLSHSHTLHS SLES SSOSSSSSHSSSHSSSSSHSSSSSSSHSSSHLSSSSSSSYESSSSESSAESEESESESSNSS9 


1102 7458 6 1218116 170 387 3133 9 18 738 41 2757817 3737 4443 § 1181 8509 7 8241600 1085 174677 21 


EXHIBIT 4 


Analysis of Wege Claias Investigeted by Ministry of Labour 
Between April 1, 1882 and March 31, 1863 
Gummarized by Industry Group 
ALL Insolvencies 


VACATION PAY —TERM. PAY— ————SEVERANCE PAY. —UNPAID WAGES- ———————TOTAL- —-COLLECTED- 
Num Employees Amount Due Num Employees Num Employees Amount Due Mum Employses fue Employees Amount Due Amount Col 
Cpy Totel Avg Total Avg Cpy Totel Avg Cpy Totel Avg Totsl Avg Cpy Total Avg Cpy Totel Avg Total Avg Total Avg 

SSSSSSSSSEESSSSSSSSESSSSSSSSESESSSSSESSSHSSSESSSSSSSESSSSHESSSSSELS HESSSSSSSSESHSSSSOSSOSSSSSSESHESSESHSSS9SSSSESSSS9CSREES8 

® Service 

487 4270 § 570399 13418 1499 68 1 88 38 981578 2348 377 2880 7 525 4648 8 2523544 543 128488 28 

© Reteil 
278 2475 9 840758 340 122 1158 98 7 644 78 1840578 3557 180 637 4 298 2810 9 4353048 1549 109258 39 

© Construction 
1898 1317 7 177008 134 22 26 11 3 68 182177 240 157 S50 4 1445 7 1068137 738 13194 9 
* Agriculture 


6 6 4 2447 408 O oo6o86lCUO*8 ee 0 0 3 3 61 6 6 4 2550 425 0 it) 
* Financial 

7 94 4281 4768 4 aau4 G0 ee) 0 0 8 10 1 8 10 1 21581 2158 1] 0 
® Transport 

38 284 7 16604 88 1 (16 o 6(«CO 0 o 2 123 6 338 637 17 91540 144 o 0 


® Manufecturing 
828 6890 27 3028580 341 163 3833 24 27 1143 42 4071131 3582 210 2513 12 345 98755 268 15560796 1585 516361 53 


® Forestry & Wining 


2 1208 68 31722 22 1 2323 0 o.6Ud¢ o.l6U~temdlC SECC“ IK’:SC«B COCs=<‘téHG VU“ o)60Olo 
© Governsent & Non-Profit 

10 se gs 3n08 431 4 73 18 ~«#60 o Oo Oo 0 1 10 10 10 se 9s 51601 600 21028 245 
* Other 


75 1382 18 3862868 278 40 9865 24 § 161 32 617817 3837 65 878 15 88 1424 17 2521388 1771 968708 680 
SSSSSSSSSSSSSSESSSESSSSSSSSSOSHSSSSSSSSSSESLSSSESSESSESS SSSESSESSSESSSLSSESSSSSSSSSSS SSS SESSESSESSSSSSoSsoosesssesssesesssssss 


1451 18855 13 5096214 270 543 7888 15 43 1856 45 6903382 3529 1041 7541 7 1562 21050 13 26284446 1249 1757038 6&8 


average amount owed per employee having a claim was $857. The 
average amount collected per employee having a claim was only 
$16. Of these 762 employees, 752 (in 39 of the 41 companies) 
were owed vacation pay totalling $167,147 and 39 (in one company) 
were owed severance pay totalling $91,578. In addition, 373 
employees in 17 firms and 209 employees in 23 firms were owed 
unspecified amounts of termination pay and unpaid wages, 


respectively. 


It will be shown later in this section that the amounts 
given in these tables for vacation pay and total claims are 
reasonably close to the corresponding estimates derived an 
analysis of a random sample of employees drawn from these firms. 
These tables therefore provide a reasonably accurate picture of 
wages owed employees of the 1,562 insolvencies for which a claim 
was made to the Ministry during the twelve-month period chosen 


for analysis. 


An examination of Exhibit 4, which gives a breakdown by 
type of firm for all insolvencies, shows that: 


- of all employees owed wages or benefits, 90% were owed 
vacation pay, 37% were owed termination pay, 9% were owed 
severance pay and 36% were owed unpaid wages; 


- approximately 60% the total amount owed was to employees 
of manufacturing firms; 


- nearly one-half of employees with claims were employed by 


manufacturing firms; and 


- average total claims per employee were highest for 
financial firms, "other" firms, retail businesses and 
manufacturing companies. 


Inferences concerning the relative importance of the 
different benefit components are made later in this section, on 


the basis of results of the analysis of the employee sample. 
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——— VACATION PAY 


Cpy Total Avg Totel 


EXHIBIT 5 


Analysis of Wege Claims Investigated by Ministry of Labour 
Between April 1, 1882 end Merch 31, 1983 
Summarized by Size of Fira 


—TEFM. PAY— 
Num Employees Amount Due Num Employees Nus Employees 
Avg Cpy Total Avg Cpy Totel Avg 


Bank ruptcies 


SEVERANCE PAY: 


—-UNMPAID WAGES- 
Amount Due Num Employees Nue Employees Agount Due 
Totel Avg Cpy Total Avg Cpy Total Avg Totel Avg 


TOTAL: 


—-COLLECT ED- 
Amount Col 
Total Avg 


SSCSCHSESSSS SSLSCSSSSSSSS SSCS SSSSSLSSCHSTCS SSS LS SSSSSSS SL SSSSSHS SKC SSSSSSSSSSSSSVSSSVSSSS SHSCLTSSSC LTH VSS SSSSSSH OH SVSHLS SS SSSHHSSSSes 


* 0 to 9 employees 
8 e249 3 65808 
* 10 to 24 employees 
27 451 17 124491 
© 25 to 49 employees 
20 685 35 255760 
* 60 to 88 employees 
413 982 74 313620 
® 100 to 189 employees 
14 2027 145 771822 


* 200 or more employees 


2 3 358 316569 


276 


44§, 


& 7% 62 
168 217 14 
10 23 2 
8 Sé2 62 
8 1128 125 
1 283 263 


1 


21 21 77435 3667 


28 98187 3436 


111 28 453173 4063 


407 45 1354345 3328 


140 140 405678 2888 


68 153 
41 «120 
10 ©6238 
7 373 
& 347 
1 28 


11 


24 


102 46278 
23 «6483 
20 «6700 
13 «$82 
14 2103 

@ 734 


3 251415 9801 


17 410747 850 


35 615740 680 


74 1628164 1684 


150 3988163 1896 


367 1152338 1570 


2900 10 
3ss12 8&3 
82588 132 
82876 96 
86613 27 

223889 305 
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171 5087 30 1847870 363 81 2507 28 16 


707 44 2388828 3378 102 1260 12 160 5281 28 8047588 1530 50858 987 


EXHIBIT & 


Analysis of Wege Cleias Investigated by Ministry of Labour 
Between April 1, 1882 end Merch 31, 1883 
Summarized by Size of Fira 
Receiverships 


———VACATION PAY: —TERFA, PAY— SEVERANCE PAY: —UNPAID WAGES- TOTAL: -COLLECTED— 
Mum Employees Amount Due Num Employees Num Employees Amount Due Nus Employees Num Employees Agsount Due Amount Col 


Cpy Total Avg Totel Avg Cpy Total Avg Cpy Totel Avg Totel Avg Cpy Total Avg Cpy Total Avg Total Avg Total Avg 
SPSSSSR SH CES SSSHSSSISTFS SESS SSCSSE LSVSHS SHSESS SOOO LSSHLS SKLSLESSLSSHGVT LEVLH SK SK SSUES CSR SOCKS SS PLSLSHGSSAGHSSKSSS ET SSRKSSSSLVSIHKOSSSSSSSLA 


O to 9 employees 


78 2368 3 s9s32 381 35 si 6380—Ci*OD 60 60 0 o.668l—h6UdIMC—C—h6cRlClCUBO CBA 08845856 1226 8631454 «112 

10 to 24 employees 

385 544 16 131742 242 20 228 14 O 6.60 0 0 198 98 35 S58 17 416787 M6 165333 2 
* 25 to 48 employees 

28 885 34 354005 35 13 315 24 0 oho i] 0 14 274 2 2) 885 34 7568394 762 31114 31 
‘ BO to 88 employees 

20 1345 67 354322 283 9 384 44 4 1653 38 648438 5545 6 233 39 21 1494 71 2060744 1379 0 0 


* 400 to 189 employees 

8 1217 152 619857 508 4 5853138 3 158 53 718883 4557 § 6813 103 8 1222 153 2871225 2350 9885875 815 
» 200 or gore employees 

8 2283 283 480370 212 4 669167 2 200 100 190238 951 1 453 453 8 2705 338 2542252 9840 0 0 
CBS SSH S SCHHSKSHLSS STS SCSSTSSSSSH SE SLS SSSSKSSSSLSSSSSSS SSS SSLSSSSSSSKSS SSS SSESET SSH SSSSSLS SK SH GSS SSSHKSSSSSSLSSSSSSSSSSSSSSSLSESsess 
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———-VACATION PAY: 


EXHIBIT 7 


Analysis of Wege Claias Investigated by Ministry of Labour 


Between April 1, 1882 and March 31, 1983 
Summarized by Size of Fires 
Other Insolvencies 


TOTAL: 


~COLLECTED- 


SEVERANCE PAY: 


~-UNPAID WAGES- 


Num Employess Amount Due Nuw Employees Nue Employees Amount Due Num Employees Num Exp loyees Amount Due Amount Col 


Cpy Totel Avg Totsl Avg Cpy Totel Avg Cpy Totel Avg Total Avg Cpy Total Avg Cpy Total Avg Total Avg Total Avg 
SBSSSSSSSTSSSLSSHSS SSS SS TL SLSVCS SSS SS SSH ST SESLICE SS STS SSS GV SSSVSH SSS SSCSLEGE SHSKST SK CSSCSSSSTSSSSHGSSSSSCSSSCVOCLVGSSSSTSSSHSHCLHSKSSSSVeEss 


* 0 to S em loyees 
696 1957 2 346466 
* 40 to 24 employees 
138 1883 14 313729 
© 25 to 49 employees 
34 981 28 116175 
® 50 to 89 employees 
2 1442 58 327510 
© 100 to 199 employees 
8 815 81 114236 


177 253 


160 


140 


18 


781 


2 0 o 60 0 O 664 1377 2 873 2082 2 1311766 627 32847 16 
ee 88 182177 2640 108 1188 11 144 2128 15 1481110 686 37471 18 
22 0 o 60 0 GO 28 421 15 34 1100 32 702762 639 15188 14 
41 8 518 58 2197816 4235 22 1084 50 31 6S 4342258 2140 es073 44 

130 6 150 2 377824 2518 3 353 118 8 1158 128 1403703 1211 i) i) 
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EXHIBIT 8 


Analysis of Wage Cleies Investigeted by Ministry of Labour 
Between April 1, 1982 end March 31, 1883 
Summarized by Size of Firm 
ALL Insolvencies 


VACATION PAY: —TERA. PAY— SEVERANCE PAY. —UNPAID WAGES- TOTAL: ~COLLECTED- 
fum Employees Amount Due Mum Employees Num Employses Amount Due Num Employees Mus Employees Amount Due Amount Col 
Cpy Total Avg Total Avg Cpy Total Avg Cpy Total Avg Total Avg Cpy Totel Avg Cpy Total Avg Total Avg Total Avg 

SSSSTHSLSSSHSSSHSSSESSEHHSHSSSEHSSSHSSSSSSSOSSSHSHSSS SSSSSHSSSSSSSHSESSESSSSSSSOSSSSSSSSSSesesessesssssesseesessessesssssssses 

® 0 to & exployses 

4088 2442 2 s02008 208 334 582 2 0 0.68 o0 O Bi 1701 21165 2853 2 1809037 720 67301 25 

* 10 to 24 employees 
200 2858 15 Ss8sss2 183 107 1189 11 4 80 22 259612 2885 141 1512 11 208 3184 15 230844 723 82716 29 

© 25 to 49 employees 

6 287 32 725840 272 41 S81 24 1 28 28 986187 3436 49 9833 19 8 2785 34 20768968 743 138885 50 

* 60 to 89 employees 
58 3749 65 985452 288 37 1744 47 17 763 48 3499527 4469 35 1700 49 65 4485 68 68032167 1781 181749 41 

® 400 to 199 eaployees 
81 4059 131 1505915 371 19 2480129 18 MS 40 2452132 3430 13 1213 83 31 4484 145 8283111 1843 1052488 235 

® 200 or gore exp loyees 
10 2976 288 798838 288 S&S 88218 3 340 113 585914 1753 2 482 244 10 3439 344 3694581 1074 223899 65 
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Comparing Exhibits 1, 2 and 3 to Exhibit 4, it is evident 
amounts that the findings listed above generally apply to bank- 
ruptcies, receiverships and other insolvencies. 


Consider now the relationships between amounts outstanding 
and size of firm, which are displayed in Exhibits 5-8. Exhibit 8 
shows that, for all insolvencies taken together: 


- average amounts outstanding were significantly higher 
among firms having 50 or more employees with claims 
than among smaller firms; 


- approximately three-quarters of total claims were among 
firms having 50 or more employees; almost one-half of the 
total was among firms having 100 or more employees; and 


- average amounts outstanding per employee for vacation pay 
and severance pay tended to increase with the size of the 
company, except for companies with 200 or more employees 
with amounts due, where the averages were comparable to 
those of smaller companies. 


Analysis of Employee Sample 


The results of the analysis of the stratified random 
sample of 617 employees are summarized in Exhibits 9, 10 and ll. 
These exhibits provide breakdowns by type of insolvency, type of 
firm and size of firm, respectively. 


Exhibit 9 shows that the estimate of the total amount 
outstanding among all reported insolvencies was $28.4 million. Of 
this, unpaid wages accounted for 21%, vacation pay accounted for 
22%, termination pay made up 35%, and the remaining 22% was in 
severance pay. (As noted in Section 2, these amounts do not 
include fringe benefits owed, which are believed to be relatively 
small.) According to Ministry records, approximately $3.1 
million of the $28.4 million owed was collected (about 11%). 
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EXHIBIT 9 


Estimated Amounts Outstanding and Collected 
In Reported Insolvencies, by Type of Insolvency 


Bankruptcies 


Number of Samp. Avg. Std. 
Pay Component Workers Size Amount’ Err. 
Unpaid Wages 1,260 87 Si He 42 
Vacation Pay 5,097 189 381 39 
Termination Pay 205) OL), 146 1,414 68 
Severance Pay 707 60 3,825 688 
Amount Collected UG 83 2Y5 24 
Gross Amount Due 5,261 193 1,637 106 

Receiverships 

Number of Samp. Avg- Std. 
Pay Component Workers Size Amount’ Err. 
Unpaid Wages 1,838 126 1,461 186 
Vacation Pay 6,600 316 2O7 33 
Termination Pay 2,248 103 soci PLO 
Severance Pay SLT 57 2755'S oe 
Amount Collected Sek ie 4 Fick aL 3 76 


Gross Amount Due 7,280 


Number of Samp. Avg. Std. 
Pay Component Workers Size Amount’ Err. 
Unpaid Wages 4,443 52 647 27 
Vacation Pay Taso Whe) 229 35 
Termination Pay BB i 54 946 GI 
Severance Pay 738 25 3,043 398 
Amount Collected 27,005 2 470 0 
Gross Amount Due 8,509 89 1,140 58 

All Insolvencies 

Number of Samp. Avg. Std. 
Pay Component Workers Size Amount’ Err. 
Unpaid Wages Pee 265 793 48 
Vacation Pay ite 55D 580 324 ea | 
Termination Pay 7,888 303 Li 22:43 SI 
Severance Pay 1,956 136 33199 303 
Amount Collected 7,140 196 435 S35 
Gross Amount Due 21,050 617 1,349 43 
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Est. 
Total 
422,507 

1 9424224 
355 451,047 
2g 1) OBR ee 
323°5'0'45 
8,613,763 


Est. 
Total 
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v dene go NAY 
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Lb 3.0:77533:0 
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10,077 ,638 


Est. 
Total 
2.9873 3942 
LZ61347 24 
2,963,695 
25524523507 
12:23" 47316 
9,696,868 


Est. 
Total 
59 OL oa 
6. FO 765.2 


10 503:9)5:825 


OF 20 
72055520 


28,388,268 


Std. 
Dev. 
392,044 
RS) pe kad 
Ll O79 
486 ,686 
36,007 
555,773 


Std. 

Dev. 
34 Lely 
216,744 
247 ,493 
1.64 cei oul 
2 Se 07 
501,708 


Std. 
Dev. 
117,768 
ZO Sao O 
284,280 
293 ,880 
0 
495,223 


Std. 

Dev. 
364,731 
380,007. 
45379 27 
5967.9 
234,350 
897,686 


This table also shows that the average amount outstanding 
per employee was lowest for vacation pay ($324) and highest, by 
far, for severance pay ($3,199). It was estimated that about 343% 
of the employees owed monies collected something, and workers in 


this group collected an average of $435. 


The standard deviations of the estimated totals are shown 
in the last column of this table. The standard errors of the 
means (i.e., the standard deviations of the estimated means) are 
given as well. As the distributions of the estimators of the 
totals and means are approximately normal, there is about a 95% 
chance that the estimates will be within two standard deviations 
of the actual values. It follows that there is about a 95% 
chance that the actual total amount owed is between $26.6 million 
(S26u4 — 2) x°'S0'.9) and $30.2 million ($28.4 +°2 x $0.9). A 
corresponding confidence interval for the average total amount 
owed per employee is $1,263 to $1,435. For the purposes of this 
analysis, this degree of statistical accuracy would seem to be 
quite satisfactory. 


These estimates of total amounts owed and the total amount 
collected may be compared with the corresponding totals given in 
Exhibit 4. In Exhibit 9, total vacation and severance pay are 
estimated to be $6.1 and $6.3 million, respectively. Exhibit 4 
puts these amounts at $5.1 and $6.9, respectively. As was 
explained in Section 2, it was expected that the estimate derived 
from the sample for total vacation pay owed would be somewhat 
higher than the amount shown in the Ministry's summary records. 
The difference in the two totals of severance pay owed is about 
one standard deviation of the total estimated from the sample and 
therefore can be attributable to statistical variation. 


The estimate of the total amount collected from the 
employee sample ($3.1 million) significantly exceeds the amount 
shown in the Ministry's summary records ($1.8 million). The 
apparent reason for this difference is that the amount shown as 
collected in the Ministry's summary records reflects the amounts 
collected due to the efforts of the Ministry, and may not include 
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some payments made directly to the employees by trustees and 
receivers which were recorded in the employee sample. As noted 
in Section 2 and again at the beginning of this section, even the 
estimates of amounts collected based on the employee sample 


underestimate actual collections. 


The estimate of the total amount outstanding from the 
employee sample ($28.4 million) was about $2.1 million more than 
the total amount indicated from the Ministry's summary statis- 
tics. As in the case of vacation pay, this result was expected. 


Exhibits 9 shows how the estimates differed by type of 
insolvency. Some 25% of the employees with amounts outstanding 
were involved in bankruptcies, whereas about 35% were in receiv- 
erships and the remaining 40% were in other insolvencies. Note 
that average amounts outstanding were higher in bankruptcies for 
all wage items except unpaid wages, where they were significantly 
lower. Average amounts collected were considerably smaller in 
bankruptcies than in other insolvencies. 


Differences by type of company are shown in Exhibits 10. 
The eleven categories of firms given earlier are here reduced to 
three. Manufacturing and service firms consist of the same 
companies that formerly were designated by these terms; "other 
firms" here consist of all firms from the remaining eight cate- 
gories used earlier. 


Note that the totals shown in Table 10, for all 
insolvencies, are somewhat different than those shown in Table 9. 
The reason for this discrepancy was explained in Section 2. The 
totals in Table 11 (for the breakdown by size of firm) also 
differ somewhat. 


Exhibit 10 shows that of the estimated total amount 
outstanding, 57% was owed to employees of manufacturing firms, 
12% was owed to employees of service-related companies and the 
balance of 31% was owed to employees of other types of firms. 
Average wage Claims and average amounts collected were smallest 
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EXHIBIT 10 


Estimated Amounts Outstanding and Collected 
In Reported Insolvencies, by Type of Company 


Pay Component 
Unpaid Wages 
Vacation Pay 
Termination Pay 
Severance Pay 
Amount Collected 
Gross Amount Due 


Pay Component 
Unpaid Wages 
Vacation Pay 
Termination Pay 
Severance Pay 
Amount Collected 
Gross Amount Due 


Pay Component 
Unpaid Wages 
Vacation Pay 
Termination Pay 
Severance Pay 
Amount Collected 
Gross Amount Due 


Pay Component 
Unpaid Wages 
Vacation Pay 
Termination Pay 
Severance Pay 
Amount Collected 
Gross Amount Due 


21,050 617 


Manufacturing Companies 


Number of Samp. Avg. Std. 
Workers Size Amount’ Err. 
27, OS 25 daar Nas 110 
8,890 357 423 29 
35935 168 1,486 74 
1,143 50 259 17 413 
5,056 13 494 44 
9,755 378 1,617 69 
Service Companies 
Number of Samp. Avg. Std. 
Workers Size Amount Err. 
2,660 24 627 26 
4,270 30 103 27 
1,496 16 865 191 
39 0 0 0 
341 1 64 0 
4,648 33 ifs ys 68 
Other Companies 
Number of Samp. Avg. Std. 
Workers Size Amount Err. 
2 OL 116 556 31 
5,695 193 320 44 
2,459 119 1 ow 57 
774 86 3,584 374 
1 OL 120 345 35 
6,647 206 1,310 63 
All Insolvencies 
Number of Samp. Avg. Std. 
Workers Size Amount’ Err. 
fy D4) 26D TLS 39 
183, S35 580 319 20 
7,888 303 ae) ate 
1,956 136 i pal lee a 283 
7,098 196 437 32 


P3322 40 
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Est. 

Total 
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6,020,604 
07933 ,0354 
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Std. 

Dev. 
277,184 
7 Boh ST | 
290,605 
472,466 
Dee Ve. 
671,924 


Std. 
Dev. 
68,668 
116,686 
ZO rl oo 
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0 
316,193 


Std. 
Dev. 
L339 
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14055735 
289,146 
59,264 
415,735 


Std. 

Dev. 
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3805507 
ASA OW. 
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EXHIBIT 11 


Estimated Amounts Outstanding and Collected 
In Reported Insolvencies, by Size of Company 
Companies With 1-49 Employees 
Number of Samp. Avg. Std. Est. 
Pay Component Workers Size Amount’ Err. Total 
Unpaid Wages 4,146 54 680 a1 2 OL 9338 
Vacatiopelay $501 97 290 zs meh Aes tic 7 Ae Nass 
Termination Pay Bich F soy 74 46 828 E20 SUZ 29 3.6 
Severance Pay 118 4 1832 0 2162167 
Amount Collected 3,093 6 452 22 1,398,446 
Gross Amount Due 8,642 103 885 56 7,652,002 


Companies With 50-199 Employees 


Number of 


Pay Component Workers 
Unpaid Wages 259 13 
Vacation Pay 7,808 
Termination Pay 4,204 
Severance Pay 1,498 
Amount Collected 237.0 07, 
Gross Amount Due 8,969 


Samp. Avg. Std. 
Size Amount’ Err. 
187 266 i ke yd 
366 320 26 
20Z 1 Ae WIS 49 
iba ss Shee Ty bah 340 
Ish3 349 24 
394 1,932 78 


Est. 
Total 
3,060.) 56 
2,498,651 
6,359,230 
45960 4325 
700,321 


17,505,462 


Companies With 200 or More Employees 


Number of Samp. Avg. Std. Est. 
Pay Component Workers Size Amount Err. Total 
Unpaid Wages 482 24 79 10 38,160 
Vacation Pay LS As nt Ge 443 67, 1,341,905 0 
Termination Pay 932 a 141.0 V84 ) 3 hea 
Severance Pay 340 19 Se lG 504 1,060,252 
Amount Collected 3,006 77 se} LVS) 3k, 3. 647977.0 
Gross Amount Due 3,439 120 1,103 91 3,794,865 

All Insolvencies 

Number of Samp. Avg. Std. Est. 
Pay Component Workers Size Amount’ Err. Total 
Unpaid Wages 7,541 265 868 54 6,544,251 
Vacation Pay 1S, 69.) 580 326 2Y 6, 1545806 
Termination Pay 7,888 303 de 532 7:0 60 10,016,529 
Severance Pay 133,956 136 3,189 219) 6,236 01435 
Amount Collected Sin 1 On), 196 454 43° "3,,.0.0.3.,t5 30 
Gross Amount Due 21,050 617 esi 43 28,952,328 


2836S 


Std. 
Dev. 
1305158 
262607 1 
386,170 
0 
69,457 
484,781 


Std. 

Dev. 
383,530 
2057102 
207 ,509 
509,876 
48,099 
701,567 


Std. 
Dev. 
4,956 
LUSao43 
171,905 
La 3.6 
340 55:17 
313 ,632 


Std. 

Dev. 
405,044 
387,853 
470,891 
53) 907 
350,842 
908,610 


for service industries. Average termination pay and average 
unpaid wages were highest for manufacturing firms; average sev- 
erance pay was highest for "other" firms. 


Similarly, differences by size of firms are shown in 
Exhibit ll. Of the estimated total amount outstanding, 27% was 
due employees of companies with 1-49 employees, 60% was due 
employees of firms having 50-199 employees and the balance of 13% 
was due employees of companies having 200 or more employees. 


In keeping with the results reported earlier, average 
amounts outstanding were largest for the medium-size firms, 
having 50-199 employees. Surprisingly, average unpaid wages was 
much smaller for firms with 200 or more employees than for 


smaller firms. 


In addition to average and total amounts outstanding and 
collected, estimates were made of the cumulative distributions of 
amounts outstanding and amounts collected per employee. These 
are shown in Exhibit 12 for all insolvencies. These distributions 
are useful in estimating the cost and effectiveness of proposals 
to recompense workers up to specified maximum amounts or to 
establish minimum deductible amounts. 


Exhibit 12e is the cumulative distribution of the total 
amount outstanding per employee. The arrow on the horizontal 
axis points to the average amount owed, which is $1,349. (Note 
that this amount is given in Exhibit 9.) This distribution 
shows, for example, that if funds had been established to 
provided a maximum payment of $5,000 per worker owed wages and 
benefits, it would fully recompense approximately 92% of workers 
having claims. The remaining 8% would have total claims of 
between $5,000 and $18,000. (The total claims of this 8% of 
workers could be estimated from this information.) Similarly, 
this distribution shows that if the fund had a minimum deductible 
amount of $400, some 53% of workers with wage claims would not be 
recompensed at all. 


- 37 - 


PERCENT OF WORKERS OWED LESS THAN GIVEN AMOUNT 


EXHIBIT 12 


Cumulative Distributions of Wages and Wage Benefits Owed 


per Worker for All Insolvencies 


a) Vacation Pay 


avg 
AMOUNT OWED PER WORKER 
(18855 workers) 


b) Pay in Lieu of Notice of Termination 


2000 


AMOUNT OWED PER WORKER 
(7888 workers) 
= 38 oe 


PERCENT OF WORKERS OWED LESS THAN GIVEN AMOUNT 


EXHIBIT 12 (cont.) 


c) Severance Pay 


100 
| 
| 
| 

80 
! 
| 

y | 
| 

60 | 
| 
| 
| 

40 | 
| 
| 
| 

20 : 
| 
| 

avg l 
0 $ 
(0) 4000 2000 3000 6000 12000 48000 
AMOUNT OWED PER WORKER 
(1956 workers) 


d) Unpaid Wages 


AMOUNT OWED PER WORKER 
(7541 workers) 
an 39 = 


PERCENT OF WORKERS OWED 
LESS THAN GIVEN AMOUNT 


e) Total Amount Owed 


EXHIBIT 12 (cont.) 


2000 


AMOUNT OWED PER WORKER 
(21050 workers) 


= A0e- 


These distributions of amounts outstanding and collected 
could also be used to estimate the total cost of administering a 
fund or insurance scheme, depending on the overall claim rate 
(which would depend largely, of course, on the state of the 
general economy) and on specific provisions of the plan, such as 


maximums and minimums. 
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SECTION 4 
ANALYSIS OF UNREPORTED INSOLVENCIES AND ESTIMATION 
OF OUTSTANDING AND LOST WAGES AND BENEFITS 


Analysis of Unreported Insolvencies 
: FC ‘oT ik : 


As was explained in Section 2, Ontario trustees and 
receivers were asked in a survey for the names of companies for 
which they were appointed trustee or receiver during the twelve 
-month study period. Ministry records were then searched to 
determine whether claims had been filed for a sample of the 
companies identified in this survey. As well, employment 
information for these companies was obtained from the WCB. This 
provided a means of estimating the numbers of bankruptcies and 
other insolvencies which occurred during the twelve-month study 
period for which no wage claim was made to the Ministry. 


Exhibit 13 summarizes the responses from this Survey. As 
shown, 459 insolvencies were identified. The WCB was asked to 
provide employment information for all of these insolvencies. 

The WCB had no records for 145 of the companies. While this may 
have been in part due to differences in names under which compan- 
ies were listed, most of the companies not listed were very small 
firms, often family businesses. Of the companies for which the 
WCB had employment information, 127 had only 1 or 2 employees or 
were known not to have had outstanding wages or benefits. It was 
judged unlikely that either of these two groups of insolvencies 
had made a significant contribution to outstanding wages and 
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EXHIBIT 13 
Summary of Responses to Survey of 


Ontario Trustees and Receivers Covering 
Period April 1, 1982 - March 31, 1983 


Number of insolvencies identified in survey 

Number unreported where WCB had no record? 

Number unreported where clearly little outstanding 
Number possibly with outstanding amounts 

Number in which claim was filed with Ministry 
Number unreported possibly with outstanding amounts 


1. Outstanding wages and benefits assumed to be 
insignificant for these insolvencies. 


EXHIBIT 14 


Summary of Insolvencies Identified in 
Survey of Trustees and Receivers Not Reported 
to Ministry of Labour in Which There May Have 

Been Outstanding Wages and Benefits 


Bankruptcies? Receiverships 


NO. OLeL irs ay 56 
ND POL employees“ 733 979 
Employees/firm (avg.) 1 408k 7 25 


l. Includes 14 receiverships forced into bankruptcy 
employing an estimated 333 workers. 


2. Estimates based on Workman's Compensation 
Board employment data. 
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benefits. These 275 cases were therefore dropped from further 
consideration, leaving 187 insolvencies in which there may have 
been outstanding wages or benefits. 


Of these 187 insolvencies, 79 were found to have had 
claims for wages or benefits filed against them with the Minis- 
try. As noted in Section 2, others may also have had claims filed 
against them, but were not identified due to differences in the 
names under which the companies were listed or because the Min- 
istry file had been pulled or for some other reason could not be 
located when the search was made. 


Exhibit 14 shows how the remaining 108 unreported insol- 
vencies were divided between bankruptcies and receiverships, and 
gives estimated employment. As shown, a little under one-half of 
these were bankruptcies (including receiverships forced into 
bankruptcy) and, on average, the bankruptcies had slightly fewer 
employees (14.1) than did the receiverships (17.5). Average 
employment was greatest, however, among 14 receiverships forced 


into bankruptcy, at 23.8 workers per firm. 


It should be noted that the WCB data consisted variously 
of just employment, employment and total annual wages paid or 
just total annual wages paid, for years since 1981 in which 
information was available. For those cases where only total 
wages were given, employment was estimated on the basis of aver- 
age wages per worker, taken over all firms for which the WCB 
Supplied information on both employment and wages. While it can 
be expected that actual employment at the time of insolvency may 
have in some cases differed considerably from the estimates 
derived from the WCB data, a comparison of the WCB estimates with 
Ministry records for insolvencies reported to the Ministry 
(described below, in respect of Exhibit 18) suggests that the WCB 
employment estimates are satisfactory for estimating total 
employment among all insolvencies not reported to the Ministry. 
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Estimates of total numbers of Ontario insolvencies which 
occurred during the twelve-month study period is shown in Exhibit 
15. (Recall that "reported" insolvencies are those for which a 
claim for wages or benefits was filed with the Ministry of 
Labour; "unreported" insolvencies are those for which no claim 
was filed. 


For each type of insolvency, the ratio of the total number 
of unreported to reported insolvencies was assumed to be the same 
as what this ratio was found to be from the survey of trustees 
and receivers, after removing those cases considered unlikely to 
have had outstanding wages and benefits. Thus, the number of 
unreported bankruptcies, receiverships and other insolvencies was 
estimated to equal the product of the corresponding number of 
reported insolvencies and the ratio 108/79 = 1.37. 


It therefore was estimated that, during the twelve-month 
study period, there were 3,704 Ontario insolvencies in which 
there may have been outstanding wages or benefits, of which 2,139 
had not been reported to the Ministry. About three-quarters of 
all insolvencies were "other" insolvencies, with the balance 
divided almost equally between bankruptcies and receiverships. 


A more detailed breakdown of these estimated 3,704 
insolvencies is given in Exhibit 16. The numbers of workers with 
amounts outstanding in reported insolvencies are taken from 
Exhibit 9 (in Section 2). The results contained in Exhibit 14 
for average employment per bankruptcy and per receivership were 
used to derive estimates for numbers of workers with amounts 
outstanding in unreported bankruptcies and receiverships. For 
other insolvencies, average numbers of workers per firm with 
amounts outstanding were assumed to be the same in unreported 
insolvencies as in reported insolvencies; this was used to 
estimate numbers of workers with amounts outstanding for these 
types of insolvencies. 


Sa = 


EXHIBIT 15 


Estimated Numbers of Ontario Insolvencies 
April 1, 1982 - March 31, 1983 


Reported Unreported All 
Type of Insolvency Insolvencies Insolvencies Insolvencies 
Bankruptcies 180 246 426 
Receiverships 191 261 452 
Other Insolvencies 1,194 1052 2,826 
All Insolvencies 1,565 2,139 3,704 


1. Equals number of reported insolvencies multiplied by 108/79. 
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EXHIBIT 16 


Estimated Numbers of Workers With Outstanding 
Wages or Benefits in Ontario Insolvencies 
April 1, 1982 —- March 31, 1983 


Number of 1 Number o Avg. Number, 
Insolvencies Workers Workers/Firm 
Bankruptcies 
- Reported 180 57261 292 
- Unreported 246 3,486 14.1 
- Total 426 8,747 20.5 
Receiverships 
- Reported 191 7,280 Showed! 
- Unreported 261 4,568 L735 
- Total 452 11,848 26.2 
Other Insolvencies 
- Reported 1,194 8,509 ToL 
- Unreported LPG s2 Lio thee 
- Total 2,826 20,096 lage 
All Insolvencies 
- Reported L565 217,050 123% 5 
- Unreported 2,139 19,641 573 
- Total 3,704 40,691 11.0 
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2. For reported insolvencies, from Exhibit 4; for unreported 
insolvencies, equals product of number of insolvencies and 
average number of workers per firms with amounts outstanding. 


3. For unreported bankruptcies and receiverships, from Exhibit 


14; for unreported other insolvencies, assumed to equal 
amounts for reported other insolvencies. 
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This exhibit shows that an estimated 41,000 workers may 
have had outstanding wages or benefits during the study period. 
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Summary statistics on outstanding wages and benefits among 
reported insolvencies is given in Exhibit 17. As indicated in 
the footnote to the exhibit, these statistics were derived from 
information contained in Exhibit 9. These amounts were used to 
estimate total outstanding wages and benefits, and numbers of 
workers affected in unreported insolvencies. 


AEST Eat] = Oren ; 


To determine the amounts of outstanding wages and benefits 
in unreported insolvencies that actually were lost (and for other 
reasons explained below) all 18 reported insolvencies from the 
Survey of trustees and receivers with 25 or more employees at the 
time of insolvency were the subject of a follow-up study. The 
results of this survey are contained in Exhibit 18. As indicated 
in a footnote to this exhibit, information was not available for 
four of the 18 cases. Wage losses averaging $300 were found to 
have been experienced by 26.0% of the workers employed by these 
firms; vacation pay losses averaged $378 and were experienced by 
30.1% of the workers. 


Lost Wages and Benefits in Reported Insolvencies 


A similar survey of trustees and receivers was done for 22 
reported insolvencies from the survey of trustees and receivers 
with 25 or more employees at the time of insolvency. Seven were 
from the sample of unreported insolvencies; the remaining 15 
comprised a stratified random sample. Information was obtained 
for 17 of these 22 cases. The results obtained from this survey 


are given in Exhibit 19. 


The first thing to note about this table is that while 
the WCB and Ministry employment estimates differ markedly for 
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EXHIBIT 17 


Estimated Percentages of Workers In Insolvencies 
Reported to Ministry of Labour With Outstanding Wages 
and Benefits and Average Amounts Outstanding 
April 1, 1982 - March 31, 1983 


Percentage of Average Amount 
Workers With Claims Outstanding/Worker 

Wages 

- Bankruptcies 23.9% Soa 

- Receiverships 25.2% 1,461 

- Other Insolvencies S228 647 
Vacation Pay 

- Bankruptcies 96.9% 381 

- Receiverships 90.6% 387 

- Other Insolvencies 84.1% Pag ie 
Termination Pay 

- Bankruptcies 47.7% 1,414 

- Receiverships 30.9% S71 

- Other Insolvencies 36.8% 946 
Severance Pay 

- Bankruptcies As Solo 

- Receiverships 7.0% 2,558 

- Other Insolvencies 8.7% 3,043 


Ee From Exhibpie 9. 
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Survey Results for Sample of Ontario 


EXHIBIT 18 


Insolvencies Having 25 or More Workers at 
Time of Insolvency Where No Claim For Wag 
or Benefits Was Made to Ministry of Labour 
April 1, 1982 — March 31, 1983 


Insolven- Number of Realizations Amounts 
cies i Emp loyees Including Excluding Outstanding 
Sample Per WCB Real Prop’ Real Prop Wages Vac Pay 
ec RD 3D 332,000 332,000 0 22,000 
2enCR) 25 284,000 51,000 00 ra yt 200 
3.0 \B) 56 0 0 0 0 
as CB) 34 25,000 25,000 0 0 
>. ICR) 47 230,000 230,000 17,000 25,000 
6. (R/B) 65 3,500,000 3,000,000 0 0 
Fie CRY) 80 300,000 300,000 0 0 
8. (B) 62 500,000 500,000 0 0 
9), (Rk) 54 1,250,000 1,250,000 0 0 
10. (R) 50 0 0 0 0 
11. (R/B) 97 0 0 0 0 
12. (R/B) 147 1,000,000 1,000,000 48,100 39,100 
13. (R/B) BK) 517,000 517 ,000 0 0 
14. (R) 58 125,000 125,000 0 0 
Bankrupt .> 494 5,542,000 5,042,000 48,100 39,100 
Receiver. 349 2502150002 sz 2885000 183500° 58,5200 
Total 843 8,063,000 7,330,000 66,600 97 ,300> 


1. Information was not available for four of 18 insolvencies 


in survey. 


2. (B) denotes bankruptcies, (R) denotes receiverships, 
(R/B) denotes receiverships forced into bankruptcy. 


3. Totals include all bankruptcies, including receiverships 


forced into bankruptcy. 


4. 219 workers (26.0%) had outstanding wages averaging $300 
[$66,600/(219*1.013)], where 1.013 is the ratio of total 
employees per MOL records to employees per WCB records 
in Exhibit 19. 


5. 254 workers (30.1%) had outstanding vacation pay averaging 
$378 [$97,300/(254*1.013)], where the factor 1.013 is 
defined in Note 4. 
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EXHIBIT 19 


Survey Results for Sample of Ontario 
Insolvencies Having 25 or More Workers at 
Time of Insolvency Where Claim For Wages 

or Benefits Was Made to Ministry of Labour 
April 1, 1982 - March 31, 1983 


Insolven— Number of Realizations 
cies i Eap loyees Including Excluding Lost Lost 
Sample MOL WCB Real Prop’ Real Prop Wages Vac Pay 
1h ah 8, 29 N/A 25,000 25,000 0 0 
2a CR) 325 208° 12,500,000" 12,500,000 0 0 
eh 29) 55 186 N/A N/A 0 0 
4. (R/B) Clapasl 0 700,000 700,000 0 0 
5. (R/B) 190 184 1,000,000 1,000,000 0 0 
6. (CB) 116 54 612,000 612,000 23,900 0 
7eaD) 54 9 200,000 200,000 0 0 
8. (R/B) 3626 0 292 ©. 635,000" 21s 050,000 0 0 
9. (R) 102 82 510,000 510,000 56,000 0 
10. (R/B) 109 2292 D00,0U0 500 ,000 0 0 
V1... CR/B) 191 175 2,600,000 0 200,000 0 
P2.4 CR) 74 110 305,000 305,000 0 0 
13.2 GB) 37 N/A 2,600,000 2,600,000 0 0 
14. (R) 49 59 184,000 184,000 0 0 
V5... (R/ By 152 52st, o2 0,000 em ol ,o20,000 0 0 
HO. se) 424 682 136,000 136,000 ~¥85;000; s51, 000 
Life iC R/:B) 29 16 976,000 976,000 10,000 9,200 


Bankrupt. 1301, 974 1,367,3000 10,073,000 233,900 9,200 
Receiver. £029;~ 1327% °F 5363 , 5000" 1336355000) ~Z41,000- sly cor 


Total 2330* 2301 2,730,8000 23,708,000 474,900 40,200° 


1. Information was not available for five of 22 insolvencies 
in survey. 


2. (B) denotes bankruptcies, (R) denotes receiverships, 
(R/B) denotes receiverships forced into bankruptcy. 


3. Totals include all bankruptcies, including receiverships 
forced into bankruptcy. 


4, Totals exclude employment for insolvency #13. 


5. 862 workers were owed outstanding wages averaging $551 
(474900/862). 


6. 453 workers were owed outstanding vacation pay averaging 
$89 (40200/453). 


= 


individual insolvencies, the totals for all insolvencies are 
remarkably close. This suggests that it is reasonable to use the 
WCB employment data for estimated total numbers of workers in 


unreported insolvencies. 


Thais exhibit shows «that.o7 &. (862) .06.all 2330 workers lost 
wages averaging $551 and 19 (453) of all workers lost vacation 
pay averaging $89. The results concerning realizations of assets 


are discussed later in this section. 


The results for these 17 insolvencies was then compared 
with information in Ministry files. This comparison is sum- 
marized in Exhibit 20. (The figures for lost wages and lost 
vacation pay are taken from Exhibit 19; all other information is 
from Ministry files.) This exhibit shows that, at the time the 
Ministry audit was done, wages were outstanding in nine case, 
whereas wages in fact were lost (i.e., never paid) in only five. 
By contrast, vacation pay initially was outstanding in all 17 
cases, but was actually lost in only two cases. Note that while 
this sample represents only 1% of the 1,562 reported insolven- 
cies, it accounts for 16% of the total amount outstanding among 
these insolvencies ($26.3 million, from Exhibit 4). 


Outstanding and Lost Wages and Benefits 
in Ontario Insolvencies During Study Period 


The above statistics for percentages of workers with lost 
wages and vacation pay and for average losses per worker are 
Summarized in Exhibit 21. These sample averages were used to 
derive estimates of total losses of wages and vacation pay for 
all Ontario insolvencies which occurred in the twelve-month study 
period. These estimates are given in Exhibit 22 for bankrupt- 
cies, in Exhibit 23 for receiverships, in Exhibit 24 for other 


insolvencies and in Exhibit 25 for all insolvencies. 
Some explanation is required for how some of the estimates 
contained in these tables were derived. "Nbr of workers with 


Claim" (numbers of workers with amounts outstanding) were 
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Insol— Weges 
vency #Workers $ Qut 
1. 5 2600 
2. 0 300 
3. 0 0 
4. 0 0 
5. 21 N/A 
6. 100 N/A 
7. 1 N/A 
8. 0 0 
9. 96 N/A 
10. 0 0 
11. 153 N/A 
ie. 0 0 
13. 0 0 
14, 0 0 
15. 21 N/A 
AG% 377 NWA 
17. 29 N/A 
Totals 


EXHIBIT 20 


Amounts Outstanding and Lost for Sample of 


Ontario Insolvencies In Which Claims for Wages or 


56000 
0 
200000 


Benefits Were Made to Ministry of Labour 


April 1, 1982 — March 31, 1983 


Vacation Pay 
$ Lost #Workers $ Out $ Lost 


2g 4400 
325 161700 
55 17400 
81 27200 
190 66900 
116 46900 
54 10000 
362 49800 
102 60600 
109 80600 
191 137600 
74 4700 
37 10000 
49 4700 
132 53300 
424 28300 
29 12200 
2330 776300 
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0 


Termination Pay 
#Workers $ Out 


Severance Pay 
#Workers $ Out 


0 0 

0 it} 

6 19000 
30 137000 
101 293000 
31 58000 
0 0 

0 0 
12 228000 
0 0 
85 458000 
0 0 

0 0 

0 0 
28 66000 
0 0 

0 0 
233 1259000 


Total 
Outstanding 


#Workers $ Out 


2g 7000 
325 162000 
55 66000 
81 246000 
190 670000 
116 302000 
54 25000 
362 50000 
102 392000 
103 81000 
191 1206000 
74 520000 
37 10000 
49 35000 
132 299000 
424 196000 
2g 39000 


2330 4240000 


EXHIBIT 21 


Estimated Percentages Of Workers With Lost, Wages 
and Vacation Pay and Average Amounts Lost 
April 1, 1982 —- March 31, 1983 


Percentage of Workers Average Amount 
With Lost Benefit Lost Per Worker 
Wages 2 
- Reported 3 37.0% $551 
- Unreported 26.0% $300 
Vacation Pa 
- Reported 3 19.4% $89 
- Unreported 30.1% $378 


1. Estimates derived from results of analysis of samples 
of reported and unreported insolvencies. 


ZeeErom Bxhibit 19. 


3. From Exhibit 18. 


6 he 


obtained by multiplying numbers of workers from Exhibit 16 by the 
percentages in Exhibit 17 and (with the exception of the calcu- 
lation of outstanding wages in bankruptcies, which is discussed 
below), average amounts outstanding were taken from Exhibit 17. 
Implicit in these calculations is the assumption that unreported 
insolvencies are similar to reported ones in respect to both 
percentages of workers with wages or benefits outstanding, and 


average outstanding wages and benefits. 


Numbers of workers with lost wages and vacation pay and 
average losses are based on the information in Exhibit 21. 
Numbers of workers with lost termination pay and with lost sev- 
erance pay, and the respective average amounts lost, are assumed 
to be equal to the respective numbers or workers or dollar 
amounts for wages and benefits outstanding. 


The above assumptions suggest that for both reported and 
unreported insolvencies, total wages outstanding are somewhat 
less than total amounts lost, which, of course, does not make 
sense. Consequently, in these two cases it was assumed that: a) 
the numbers of workers with outstanding wages was the same as the 
numbers of workers with lost wages; b) the average amount lost in 
reported cases equalled the average amount outstanding; and c) 
the average amount outstanding in unreported cases equalled the 


average amount lost. 


The first three columns of Exhibit 25 are taken from the 
last columns of Exhibits 22, 23 and 24, respectively. The fourth 
column of Exhibit 25 is computed from the first three ina 


straight-forward manner. 


This exhibit shows that an estimated 11,400 workers lost 
wages totalling about $3.8 million in the twelve-month study 
period, and that this represented approximately 32% of the amount 
initially outstanding (i.e., about 68% of outstanding wages 
eventually were paid). A somewhat smaller proportion of 
outstanding vacation pay was lost (about 18%), resulting in some 
10,000 workers losing $2.0 million. Considering that nearly all 
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EXHIBIT 22 


Estimated Numbers of Ontario Workers With Outstanding 
and Lost Wages and Amounts of Outstanding and Lost 

April 1, 1982 and March 31, 1983 

—- Bankruptcies — 


Wages 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Vacation Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Termination Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Severance Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Reported Unreported 


Cases 
1260 
102 
$335 
$422567 
1260 
$335 
$422567 
100.0 


Reported 
Cases 
5097 
el 
$381 
$1942227 
O23 
$89 
$90769 
4.7 


Reported 
Cases 
2507 
91 
$1414 
$3545047 
2507 
$1414 
$3545047 
100.0 


Reported 
Cases 
707 
16 
$3825 
$2703922 
707 
$3825 
$2703922 
100.0 


SS a 


Cases 
901 

139 
$300 
$270631 
901 
$300 
$270631 
100.0 


Unreported 


Cases 
3361 
234 

$381 
$1280565 
1045 
$378 
$395381 
30.9 


Unreported 


Cases 
1653 

124 
$1414 
$2337349 
1653 
$1414 
$2337349 
100.0 


Unreported 


Cases 
466 

22 

$3825 
$1782771 
466 
$3825 
S78 2771 
100.0 


All 
Cases 
2161 
241 
$321 
$693198 
2161 
5321 
$693198 
100.0 


All 
Cases 
8458 

405 

$381 
$322:2792 
2068 
$235 
$486150 
Poe 


All 
Cases 
4160 

215 
$1414 
$5882396 
4160 
$1414 
$5882396 
100.0 


All 
Cases 
73 

38 

$3825 
$4486 693 
L173 
$3825 
$4486693 
100.0 


EXHIBIT 23 


Estimated Numbers of Ontario Workers With Outstanding 
and Lost Wages and Amounts of Outstanding and Lost 
April 1, 1982 and March 31, 1983 


— Receiverships — 
Wages Reported 
Cases 
Nbr workers with claim 1838 
Nbr of firms represented 114 
Average amount outstanding $1461 
Total amount outstanding $2685323 
Nbr workers with lost benefit 1838 
Average loss/worker $551 
Total lost Benefit $1012606 
Percentage of Outstanding Lost 37.7 
Vacation Pay Reported 
Cases 
Nbr workers with claim 6600 
Nbr of firms represented 178 
Average amount outstanding $387 
Total amount outstanding $2553901 
Nbr workers with lost benefit 1415 
Average loss/worker $89 
Total lost Benefit $125603 
Percentage of Outstanding Lost 4.9 
Termination Pay Reported 
Cases 
Nbr workers with claim 2248 
Nbr of firms represented 85 
Average amount outstanding $1571 
Total amount outstanding $3531084 
Nbr workers with lost benefit 2248 
Average loss/worker Stove 
Total lost Benefit $3531084 
Percentage of Outstanding Lost 100.0 
Severance Pay Reported 
Cases 
Nbr workers with claim pall 
Nbr of firms represented o 
Average amount outstanding $2558 
Total amount outstanding $1307330 
Nbr workers with lost benefit eWaL 
Average loss/worker $2558 
Total lost Benefit $1307330 
Percentage of Outstanding Lost 100.0 
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Unreported 


Cases 
1186 

156 
$1461 
$1732576 
1186 
$300 
$356149 
20.6 


Unreported 


Cases 
4138 

243 

$387 
$1601391 
1375 
$378 
$520320 
32RD 


Unreported 


Cases 
1410 

116 
$1571 
S27 14124 
1410 

St 57-1 
$2214121 
100.0 


Unreported 


Cases 


$2558 
$819745 
320 
$2558 
$819745 
100.0 


All 
Cases 
3024 

270 
$1461 
$4417899 
3024 
$453 
$1368755 
31.0 


All 
Cases 
10738 

421 

$387 
$4155292 
2791 
S25.) 
$645924 
L535 


All 
Cases 
3658 

201 
$1574 
$5745205 
3658 
Sibyl 
$5745205 
100.0 


2256 
$2127075 
831 
$2558 
$2127075 
100.0 


EXHIBIT 24 


Estimated Numbers of Ontario Workers With Outstanding 
and Lost Wages and Amounts of Outstanding and Lost 

April 1, 1982 and March 31, 1983 

- Other Insolvencies — 


Wages 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Vacation Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Termination Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Severance Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Reported 
Cases 
4443 
825 
$647 
$2873942 
3148 
$355 
$1118259 
38.9 


Reported 
Cases 
7158 
1102 
$225 
$1613724 
1654 
$52 
$86104 
syrye 


Reported 
Cases 
B33 
367 
$946 
$2963695 
3133 
$946 
$2963695 
100.0 


Report ed 
Cases 
738 
18 
$3043 
$2245507 
738 
$3043 
$2245507 
100.0 
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Unreported 


Cases 
6074 
1128 
$647 

$3928933 
8022 
$202 
$611622 
156 


Unreported 


Cases 
9786 
1507 
$225 

$2206104 
3505 
$222 
$777816 
35.3 


Unreport ed 


Cases 
4283 

502 

$946 
$4051634 
4283 
$946 
$4051634 
100.0 


Unreport ed 


Cases 
1009 

2p 

$3043 
$3069 807 
1009 
$3043 
$3069807 
100.0 


All 
Cases 
1O5SL 7, 

1953 

$647 

$6802875 
6170 
$280 
$1729880 
25.4 


All 
Cases 
16944 

2609 
$225 
$3819828 
5159 
$167 
$863920 
PANS 


All 
Cases 
7416 

869 

$946 
$7015329 
7416 
$946 
$7015329 
100.0 


All 
Cases 
1747 

43 

$3043 
$5315314 
1747 
$3043 
$5315314 
100.0 


EXHIBIT 25 


Estimated Numbers of Ontario Workers With Outstanding 
and Lost Wages and Amounts of Outstanding and Lost 
April 1, 1982 and March 31, 1983 
- All Insolvencies - 


Wages 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Vacation Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Termination Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Severance Pay 


Nbr workers with claim 

Nbr of firms represented 
Average amount outstanding 
Total amount outstanding 

Nbr workers with lost benefit 
Average loss/worker 

Total lost Benefit 

Percentage of Outstanding Lost 


Bank-— 
Ruptcies 
2161 

241 

$321 
$693198 
2161 
$321 
$693198 
100.0 


Bank- 
Ruptcies 
8458 

405 

$381 
$3222792 
2068 
$235 
$486150 
15 


Bank- 
Ruptcies 
4160 

pia ks 
$1414 
$5882396 
4160 
$1414 
$5882396 
100.0 


Bank-— 
Ruptcies 
Pigs 

38 

$3825 
$4486693 
Lys 
$3825 
$4486693 
100.0 
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Receiv— 
erships 
3024 

270 

$461 
$4417899 
3024 
$453 
$1368755 
oO 


Receiv— 
erships 
10738 
421 

$387 
$4155292 
PLIpO 
$231 
$645924 
5% 


Receiv-— 
erships 
3658 

201 
$1571 
$5745205 
3658 
SLO 
$5745205 
100.0 


Receiv— 
erships 
831 

Pl 

$2558 
$2127075 
831 
$2558 
$2127075 
100.0 


Other 
Insols. 
FO517 
1953 
$647 
$6802875 
6170 
$280 
$1729880 
ZO I4 


Other 
Insols. 
16944 
2609 
S225 
$3819828 
5159 
$167 

$86 3920 
HAAG 


Other 
Insols. 
7416 

869 

$946 
$7015329 
7416 
$946 
$7015329 
100.0 


Other 
Insols. 
1747 

43 

$3043 
$5315314 
1747 
$3043 
$5315314 
100.0 


All 
Insols. 
15702 
2464 
$759 


$11913972 


£1355 
$334 
$3791833 
31.8 


All 
Insols. 
36140 
3435 
$310 


$11197911 


10018 
$199 
$1995994 
17.8 


All 
Insols. 
15234 
1285 

Si 224 
$18642929 
15234 
$1224 
$18642929 
100.0 


All 
Insols. 
S732 

102 

$3180 
$11929082 
ay/pas| 
$3180 
$11929082 
100.0 


workers who lost wages also lost vacation pay, it can be estima- 
ted that roughly 12,000 workers lost a total of $5.8 million in 
wages and vacation pay, for an average average loss of approx- 
imately $500. 


The results for termination pay and severance pay are 
markedly different from those for wages and vacation pay, in that 
the amount outstanding tended to be significantly larger ona 
per-worker basis, and rarely were these amounts paid. Exhibit 25 
Shows that, over the study period, roughly 15,200 workers lost an 
average of about $1,200 of termination pay for a total loss of 
almost $19 million. A smaller number of workers lost severance 
pay (about 3,800), but average losses (about $3,800) were consid- 
erably larger, causing the total amount lost to be nearly $12 
million. In total, about $31 million was lost in termination pay 
and severance pay. 


The reason for the lack of collections of termination pay 
and severance pay is that these benefits are assigned a lower 
priority in insolvencies than are outstanding wages and vacation 
pay and claims from unsecured creditors. Trustees and receivers 
tend to treat outstanding wages and vacation pay similarly, 
regarding both as having been earned prior to the occurrence of 
the insolvency. By contrast, claims for termination pay and 
severance pay generally are seen as arising only after the 
company becomes insolvent, and in many cases may not even be 
regarded as legitimate claims. Considering that the timing of 
claims in insolvencies has an important bearing on the priority 
that they are given, it is perhaps not surprising that whereas 
most of outstanding wages and vacation pay is eventually paid, 
little of the outstanding termination pay or severance pay is 


ever received. 


A related consideration is that receiverships often are 
refinanced or sold as "going-concerns", with workers being hired 
back, paid outstanding wages and having their seniority and vaca- 
tion pay credits restored. In these cases claims for termination 
pay Or severance pay may no longer be applicable. (For this 
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reason, the estimates presented above for lost termination pay 
and severance pay may be overestimated somewhat.) 


The main results contained in Exhibit 25 are displayed 


graphically in Exhibits 1, 2 and 3 in the Summary. 


Potential Effectiveness of Establishment of 
"Super-Priority” for Outstanding Wages and Benefits 


The results of the analysis of the samples of reported and 
unreported insolvencies provide some indication of the potential 
effectiveness of the establishment of a "Super-priority" for 
outstanding wages and benefits in insolvencies. 


Exhibit 18 and 19 show that in the sample of 31 insol- 
vencies subjected to detailed analysis, realizations of assets 
totalled approximately $35.4 million, of which $31.0 million was 
exclusive of real property. As these firms together employed an 
estimated 3,173 workers at the time of insolvency, total realiza- 
tions amounted to an average of approximately $11,150 per worker. 


In the nine insolvencies in which wages or vacation pay 
were lost, realizations were $6.7 million ($3.8 if real property 
is excluded), compared to wage and vacation pay losses totalling 
about $680,000. In all but two of the cases realizations were 
substantially larger than lost wages and vacation pay. In one of 
the two exceptions (#11 in Exhibit 19), total realizations were 
much larger than amounts lost, but these realizations were all in 
real property. In the other exception (#16 in Exhibit 19), lost 
wages and benefits were somewhat larger than realizations. 


Realizations also can be compared with amounts outstanding 
for the reported insolvencies, which were given in Exhibit 20. 
This comparison (excluding case #3, where information on realiza- 
tions was not available) shows that realizations net of real 
property probably exceeded outstanding wages and vacation pay in 
all cases but two (#11 and #16). Considering also outstanding 


termination pay (in ll cases) and severance pay (in seven cases), 
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the total amount outstanding over all 16 insolvencies was approx- 
imately $4.2 million, compared to realizations net of real 
property totalling $23.7 million. In only three cases (#11, #12 
and #16) were realizations net of real property insufficient to 
cover total outstanding wages and benefits. In these cases, 
approximately 700 workers had claims totalling $1.9 million, 
whereas realizations net of real property totalled only about 
$440,000. 


Although these results are drawn from relatively small 
samples of insolvencies, and therefore must be interpreted with 
caution, they appear to support the proposition that, a "Super- 
priority" for outstanding wages and benefits probably would be 
effective in helping most workers recover amounts due, regardless 
of whether the super-priority were restricted to wages and 
vacation pay, or included termination pay and severance pay as 
well. Even with a super-priority, however, there would still be 
cases where workers would lose wages or benefits, and, depending 
on how it were implemented, some workers might still be faced 
with long delays in collecting amounts outstanding. 


Other issues concerning super-priorities must also be 
examined, but these are outside the scope of this study. These 
include the questions of whether secured creditors could or would 
subvert the intentions of a super-priority and whether the estab- 
lishment of a super-priority would limit the availability or 
increase the cost of debt capital. 


Future Losses of Wages and Benefits in Insolvencies 


The numbers of workers with lost wages and benefits, and 
the total amounts lost, may change over time, of course, depend- 
ing on the size of the provincial economy, general economic 
conditions and other factors. The twelve-month study period, 
being the low point of a very severe recession, probably is not a 
good guide to losses of wages and benefits that will occur in 


Ontario insolvencies over the next few years. 
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To provide a rough indication of how lost wages and 
benefits may change over time, the estimates presented above for 
the twelve-month study period have been scaled in proportion to 
the numbers of Ontario business bankruptcies that occurred in 
each of the years between 1977 and 1984. Estimated numbers of 
workers with lost wages and benefits are given in Exhibit 26; 
estimated losses are given in Exhibit 27. The assumption 
implicit in these graphs is that numbers of workers with lost 
wages and benefits and amounts of wages and benefits lost 
(expressed in 1982 dollars) are approximately proportional to 
numbers of Ontario business bankruptcies. (In fact, the pro- 
portion of bankruptcies among insolvencies may have gone down 
somewhat in the recent past, with creditors making greater use of 
general security agreements under the province's Personal 


Security Act and Corporate Securities Registration Act.) 


Exhibit 26 shows the numbers of Ontario business bank- 
ruptcies for each of the years 1977 through 19841, and on the 
following line, the numbers of business bankruptcies expressed 
as a fraction of the estimated number which occurred during the 
twelve-month study period (shown in Footnote 2 to be 3,385). In 
1977, for example, there were only about one-half as many busi- 
ness bankruptcies as there were during the twelve-month study 
period. The number of workers with lost wages and benefits 
during the study period are shown in the column labelled "Base". 
These amounts are multiplied by the ratios in the second row to 
derive the estimates of the numbers of workers with lost wages 
and benefits for each of the years 1977 through 1984. 


A similar calculation in Exhibit 27 provides estimates of 
lost wages and benefits for each of the years 1977 through 1984 
(in 1982 dollars), assuming that entitlements to benefits in 


1. Note that many business bankruptcies were very small 
companies which were excluded in the survey of trustees 
and receivers. 
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EXHIBIT 26 


Estimated Annual Numbers of Workers With Lost 


Wages and Benefits in Ontario Insolvencies at Business 
Bankruptcy Rates Experienced Between 1977 and 1983 


Number of Ontario 1977 1978 1973 1980 1381 
Business Bankruptcies 1760 2141 2231 2622 2901 
Ratio to Nor. in 82/83 0.509 0.619 0.645 0.758 0.838 
Bessu 
Wages 11,355 5,904 7,182 7,484 8,795 9,731 
Vacation Pay 10,018 5,209 6 ,336 6,603 7,760 8,586 
Termination Pay 15,234 7,921 9,635 10,040 41,800 13,055 
Severance Pay 3,751 1,951 2,373 2,473 2,906 3,215 


1. Insolvency Bulletins, Office of the Superintendent of Bankruptcy. 


2. 3,385 Ontario business bankruptcies occurred between April 1, 1982 
and March 31, 1983, 


3. Base estimates for period April 1, 1982 — March 31, 1983, taken from 
Exhibit 25, 


1982 
3607 
1,042 


12,100 
10,675 
16 ,233 
3,998 


1983 
3020 
0.873 


10,131 
8,938 
13,591 
3,347 


1984 
2579 
0.745 


8,651 
75633 
11,606 
2,858 


EXHIBIT 27 


Estimated Annual Amounts of Lost Weges and 
Benefits in Ontario Insolvencies at Business 
Bankruptcy Rates Experienced Between 1977 and 1983 
(millions of 1982 dollars) 


1977 1978 19793 1380 1981 1982 1983 1984 


Ratio to Base Va tues: 0,509 0.619 0.645 0.758 0.838 1,042 0.873 0.745 
Base 
Wages 3.8 2.0 2.4 2.5 2.9 3.3 4.0 3.4 2.9 
Vacation Pay 2.0 1.0 1.3 1.3 1.6 1.7 2.1 1.8 1.5 
Subtotal 5.8 3,0 3.7 3.8 4.5 5.0 6.2 5.2 4.4 
Termination Pay 18.6 9.9 11.8 12.3 14.4 16.0 19.9 16 .6 14.2 
Severance Pay 11.9 6.2 7.6 7.9 9.2 10.2 12.7 10.6 9.1 
Sub total 30.5 15.9 19.3 20.1 23.7 26.2 32.6 27.3 23.3 
Total 36.3 18.9 23.0 23.9 28.2 31.2 38.8 32.5 27.7 


1. From Exhibit 26, 


2. Base estimates for period April 1, 1982 — March 31, 1983, taken from 
Exhibit 25. 


these years had been similar to those in force during the study 
period (in fact, eligibility for severance pay was only legis- 
lated in 1981). This exhibit shows, for example, that if annual 
numbers of business bankruptcies returned to levels prevailing in 
the late 1970's, losses would only be about two-thirds as large 
as they were during the study period. Considering also the 
general strenghening of firms that survived the recession and 
reasonably optimistic expectations for the Ontario economy over 
the balance of the decade, it seems unlikely that annual losses 
over the next few years will approach the amounts experienced 
during the study period. 
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APPENDIX A 
ANALYSIS OF WAGE CLAIMS INVESTIGATED BY MINISTRY OF 
LABOUR, SUMMARIZED BY INDUSTRY GROUP AND SIZE OF FIRM 


This appendix contains three exhibits which provide a 
detailed summary of all insolvencies for which a wage claim was 
made to the Ministry between April 1, 1982 and March 3l, 1983. 
Exhibits A-l through A-4 provide information on bankruptcies, 
receiverships, other insolvencies and all insolvencies, respect- 
ively. Each of these exhibits provides a primary breakdown by 
industry group and a secondary breakdown by size of company. The 
information contained in these exhibits was aggregated to produce 
Exhabits-1-8..in.Section.3. 
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EXHIBIT Ai 


Analysis of Wage Claims Investigated by Ministry of Labour 
Batween April 1, 1882 and March 31, 1983 
Sumasrized by Industry Group and Size of Firm 
Bank ruptc ies 


——— VACATION PAY: —TERH. PAY— —————SEVERANCE PAY. -UNPAID WAGES- TOTAL ——————-._ -COLLECTED- 
Nus Employees Amount Due Mus Employees Num Employees Amount Due fue Employees Mus Employees Amount Due Asount Col 


Cpy Total Avg Totel Avg Cpy Total Avg Cpy Total Avg Totel Avg Cpy Total Avg Cpy Totel Avg Totel Avg Total Avg 
PLCLH SSIS SCSS SSS SSHSSVOCSSSSVSSS SS SESH SS LSSSESLS SSS SSS VS SV VS SE SVS SOSTCSSE SSK SSSESSSESSS SSCSS SST SS STS STS SESLSSSHSSLSSSSSSVISSSSSSSSsS 


® Service 

S* 0 to § eaployses 

2 s8 3 11124 168 7 8 4 O 6 60 o oO 18 4 3 24 67 3 41865 626 oOo 
S@ 40 to 24 employees 

7 81 13 20272 223 4 40 10 O 0.68 0 it] 3 23 8 7 $s 13 38100 410 12083 130 
S® 25 to 49 employees 

6 175 28 18470 108 4 74 18 O 0 6O 2: ee |) 6 175 29 376 216 oOo 
S® 50 to 89 employees 

1 & & 2208 257 1 68 68 oO o 60 oo 4 06 68hUcOUlUmUlCU ml OC 88401 1155 o60OUO 
*8 100 to 199 employees 

3 341114 985185 278 1 163183 1 88 39 81578 2348 1 28 2B 3 341 114 435800 1277 0 i] 


88 762 19 167447 222 17 373 22 1 88 38 981578 2348 23 208 8 41 762 19 652782 857 1208 16 


® Rateil 

%* 0 to 8 employees 

28 4 2 8074 184 10 10 #4 #O ee o 86 QO 2 23 4 £30 50 «2 31476 630 324 «= «G6 
** 10 to 24 employees 

3 65 2 wM2i6 526 3 23 11 O | ne | 14 #S 68 22 101020 1531 o.60OU«*d 
S28 25 to 49 eaployses 

6 221 37 96488 437 O a | a o.60Utitie 0 OF 6 21 37 98498 437 61604 278 
S* 50 to 88 employees 

4 231 73 92577 318 14 68 58 OQ 0 «Oo o006UCelCUSCOSSsB 4 e281 73 165632 588 o.60OU*d 
S® 100 to 189 sap loyees 

3 378128 219527 581 3 %0120 3 182 61 655720 3803 0 o 660 3 454 151 1360980 2998 it) i) 
S* 200 or sore employees 

1 283 283 982870 352 1% 283 283 1 140140 405578 2898 4 28 29 4 264 284 828440 3289 0 it) 


@& 1282 27 543582 431 18 724 40 4 3822 80 1061398 3298 27 154 8&8 47 13668 29 2884046 1865 61928 45 


® Construction 
** 0 to 8 eaploysss 


40 18 2 5584 311 6 11 4#2 O 0 6O 0 0 7 10 64) (44 24 2 38141 1589 0 tt] 
S210 to 24 employees 

3 84 18 S032 93 1 32 32 O en) 0 0 4 18 18 3 64 18 44783 6830 0 0 
S® 25 to 49 employees 

1 60 50 12673 253 0O oc a a o.6hUOd 0 0 1 53 53 1 63 83 62256 1175 0 it) 

14 122 9 232889 191 7 42 6 O 0 oO i] ] 8 81 8 15 131 9 145190 1108 te) 


® Finenciel 
** 0 to 8 eaployess 
8 2 4% 408 2044 4 3 4 3G 6 6«OO o.0UCcOUmlClUmchOmhUc elmcrFhmhlUh YT h6hh hhh 6182D0 6400 a | 


VACATION PAY: —TERM. PAY— SEVERANCE PAY. —UNPAID WAGES- TOTAL: ~COLLECT ED— 
Num Employees Amount Due Num Employees Num Employees Amount Due Num Employees Mum Employees Amount Due Asount Col 


Cpy Totel Avg Total Avg Cpy Totel Avg Cpy Totel Avg Total Avg Cpy Totel Avg Cpy Total Avg Totel Avg Totel Avg 
SSSCLSSHSH SS LS SSS SSLS SS SOSS SSS CSS SHS EL SSSHHS SESSTSSSSSSSS CSET SESS SSH SGES STS STSSLESSHS CELTS SSTLSHSSHSSSS SS HSS HS OLS SSSSSSSHSSVeeesso 


3 21 408s 2044 4 3 81 #0 o.6hlU<d i] 0 4 3 61 4 te | 18200 6400 i] i) 
© Transport 

** 0 to G9 employees 

1 + oe | 152 162 1 41 #4 #90 o 6G 0 i] 0 6 60 1 4 1 623 623 0 i) 

s*° 10 to 24 employees 

4 8 8 2963 373 O o 6oO0UC*e 0 6O 0 0 1 6 86 1 14 14 6388 365 0 0 

2 9 4 3135 348 1 1 #4 #9 6 6 0 0 1 6 6 2 15 8 6011 401 0 0 


© Menufecturing 
s* 0 to 9 em loyees 
18 76 4 20867 275 11 2 2 0 o 60 o oo 128 6B 3 21 @ 4 £68839 6837 2576 31 
%* 10 to 24 employees 
12 200 17 57068 28 7 e@ 12 1 21 21 77435 3887 4 38 10 14 223 16 205431 921 27829 125 
s® 25 to 49 employees 
7 249 38 128118 515 6 189 32 1 28 28 98197 3436 6 158 28 7 21 36 419270 1670 30982 123 
S® 50 to 88 employees 
8 58 73 198947 340 7 43% 62 4 111 28 463173 4083 3 188 68 6 S885 73 1364131 2332 9826768 158 
s® 100 to 188 employees 
7 1111 158 400487 380 4 387 88 4 17 43 570578 3337 3 146 49 
s* 200 or sore eaployses 
41 450 450 2238989 4968 0 i 0.60 o oa oO Go O 4% 480 450 223899 498 223899 498 


7 1141 158 1707807 1537 0 0 


54 2871 49 1029385 385 35 1128 32 10 331 33 1187364 317 28 575 21 GB 2702 47 3989277 1476 377862 140 


© Governwent & Non-Profit 
** 0 to 9 employees 


1 11° (144 2586 233 14 4 4 Q ee) i] t) 1 10 10 1 wi 141 7475 680 0 it] 
1 11° «44 e566 233 1 4 4 0 o oa i) 0 1 10 10 1 a1 (44 7475 680 0 (] 
* Other 
%* 0 to 9 employees 
40 38 4 13142 34 6 17 3 #O 0 60 0 0 7 2 3 10 “a 64 43686 1074 i) it) 
2° 10 to 24 employees : 
1 33 33 4s22 149 1 30 30 O o 6 (CG i) 0 1 80 30 1 33 «33 16015 485 i] i) 


** 100 to 199 employees 
41 187187 88613 287 1 ‘1818 1 15 165 2468 2431 4 172 172 41 187197 483696 2455 56613 287 


12 28 22 7477 278 #8 233 2 1 158 15 28468 2431 9 22 8&6 12 2% 2 543807 2008 58613 209 


SSSSSHSSESSSLSSSSSEOSESHSLOSSSSESSSSSSESLS SESSSSSSSLSSHSSSSSSEHSSOESSSSSSSSOSSSVSSS HSSESOS HLS SSSSSSSSSHESHSSSSSSESSSSSesSEOe9 
171 5087 30 1847870 383 81 2507 28 16 707 44 2386628 3376 102 1260 12 180 62681 28 6047588 1530 SO0sSeS 87 


EXHIBIT A2 


Analysis of Wege Claias Investigeted by Ministry of Labour 
Between April 1, 1882 end March 31, 1883 
Suamerized by Industry Group end Size of Fira 
Receiverships 


———— VACATION PAY —TERM. PAY— —————SEVERANCE PAY —UNPAID WAGES— ———————_TOTAL————_ -COLLECTHD- 
Mum Employees Asount Due Nue Employees us Employees Amount Due Mum Employess Mum Employees Asount Due Amount Col 


Cpy Total Avg Total Avg Cpy Total Avg Coy Totel Avg Total Avg Cpy Total Avg Cpy Total Avg Totel Avg Total Avg 
SSSSSHSSHSSCSSSSSSSSSSSSSSESH SOV SPSLSSSLSSLSLS SL SVELSS SSKS SESSSLSCSCSS SSS SF SS SSL SSSHSSSSCESSSHESKSSLECSE CSE SSLL SR SSSSSSSSSSSSVeeesss 


* Service 
S* 0 to 8 eaployees 
18 47 8 6280 178 4 4 14 #@O 0 696 0 o 2 8 2 61 6 «63 61878 1016 8868 163 
s* 10 to 24 em loyees 
7 102 45 14383 144 4 57 14 O 0.698 0 0 5 65 13 7 Wi 419 61816 625 6 0 
S* 25 to 49 employees 
& 164 32 1670 116 4 6 16 3 0.68 o.h6UCOlhUmeellUKUCUTFC«CSStC«é«AMCGSA sR 60858 317 o.6U<* 
s* 50 to 88 employees 
& 257 64 60112 185 1 4 4 0 0 60 o= -o™ 4 4 4 4 2&7 64 61776 240 o 606 
34 887 17 81435 161 13 134 10 O | 60 og 2 17 6 & 810 417 258528 421 e868 16 
& Retail 
S*@ 0 to 9 employees 
16 60 4 38828 644 10 30 3 O 60 60 0 Qo 13 6 4 17 7A 64 )=6- 995752 1630 4286 60 
S340 to 24 employees 
7 #114 16 25845 228 6 72 12 «#20 0.660 6 0 5 a 64 7 16 17 76578 678 165272 132 
** 25 to 48 employees 
5 154 31 63840 415 1 35 35 O 6 60 o.UCrW tlhe 5 184 31 125701 616 8730 «57 
S* 60 to 88 em loyees 
1 66 66 32758 498 0 i oe |) 0 6CO 606UueltCO 00 4 8 68 32758 486 o06hOUOo 
28 384 14 1611 409 17 137 8B O o 60 o.06U8kl 489 8 5 30 407 14 352889 &37 28268 69 


© Construction 
** 0 to 9 employees 


8 ts or) 2s14 138 5§& 17-3) 0 0.6 68 0 0 7 12 2 12 30 «C2 50206 1674 206s 69 
%* 10 to 24 employees 

2 38 20 7688 202 2 20 10 =O 0 60 0 0 2 21 410 2 40 20 28875 672 0 0 
S® 25 to 49 employees 

4 125 34 43038 344 0 o.6OlCOo a) 0 0 2 Si 4 128 3 68934 711 11125 69 
S® 50 to 89 eaployses 

1 101101 12733 126 4 5 & O 6.68 0 i] 0 0.68 41 101 101 16083 178 an 
** 100 to 189 exaployees 

4 138 138 6434 4 14 138139 O Cn) ty] i] 0 0.60 1 138 139 167286 1203 0 it) 

16 425 27 73005 172 98 1681 20 O oc. (CO 6 o 41 6 6 20 435 22 351374 808 13184 30 


® Financial 
%* 0 to 8 employees 
1 474 114 114 O 6 6OlCUOD 0 6 o.lU«etc (‘it‘ cS ah 41 4 84 4 0 


Sie te <4 114 114 0 o.6Uu8lCUO 0.660 a ee | at A I SS ea | 484 484 i] 


VACATION PAY: —TEFA, PAY— ————SEVERANCE PAY -UNPAID WAGES- ————————-TOTAL: —COLLECT ED 
tum Employees Amount Due Num Employees Mum Employees Amount Due Num Employees Num Employees Amount Due Amount Col 


Cpy Totel Avg Totel Avg Cpy Total Avg Cpy Totel Avg Totel Avg Cpy Totel Avg Cpy Total Avg Total Avg Totel Avg 
SSSSSSSSSESESSSESSSESDSSESSSESEESSESSESSSSSSESSSSSSDOSSSSSSESSSSHSSSSSSSSSSSSESSSESSSSSeeseeeeseesseeeoeeseeeeseeesseseeeseses 


* Transport 
** 0 to 9 employses 
41 a 4 7% 7% (OO i o06hU<~Oo 0 0 ] en 1 1 #14 7% 76 1] it) 
** 50 to 99 employees 
4 90 90 5764 64 O o 6alCU8 o.6lUd | i | 18842 210 ty 
2 3 @ 6840 64 OQ en o.6U°d o.hUCcemlmlCUMADhmUCOHCUCHHUCUCPRlCH CB 18018 209 o.)60OUl<o 


® Manufacturing 
** 0 to 8 employees 


21 7063 ~=«627381 381 14 3 3 O o 6¢ Go Go 15 3 2 8 7% 3 60248 1070 13080 174 
** 10 to 24 employees 

18 289 15 63548 289 8 77 106«C«G 0.60 0 o 410 87 8 18 25 16 229418 778 61 o 
*® 25 to 49 employees 

12 427 3 193014 452 6 189 32 0 0 6O 0 0 4 78 20 12 427 36 384384 824 11259 2 
%® 50 to 89 employees 

13 681 64 252955 304 7 38 55 4 153 38 6848438 5545 4 1389 35 14 9880 70 1828175 1969 i] i) 


s* 100 to 189 employees 
6 648 142 448137 528 2 26108 2 8 28 170321 3041 4 328 & 6 9850 142 1255730 1477 97288 114 
S* 200 or more employees 
8 2283 283 480370 212 4 668167 2 200 100 180236 951 4 483 453 8 2705 338 2542252 9840 i) 0 


78 4728 60 1485415 314 38 1571 41 8 408 51 1208985 2956 38 1118 29 84 S332 83 6431215 1206 121688 23 


* Forestry & Mining 
** 0 to 9 em loyses 


2 24 470 0 60 o oa 0.60 o 0 2 2 1 2 2 1 2404 1202 G i) 
62 25 to 49 employees 

4 “4a wh g7ei 188 14 0 o.6h(Uo 1) i) 1 30 630 b | 4 4 48255 1097 tt] 0 
3 6 15 $231 201 1 23 23 «OO 0.60 i] i] 8 32 14 3 @& 16 60859 1101 0 0 

© Other 

** 0 to 9 employees 

11 34 0630=—S 12048 #354 «5 Set 70 ee) i] o 144 24 2 42 4 63 34730 847 2071 «61 
S* 25 to 49 employses ? 

2 84 42 26882 318 1 2> 250 Ce 0 0 1 35 35 2 84 42 50152 597 0 0 


** 100 to 189 employees 
4 e229 228 165288 722 1 1881968 1 102 102 549642 5389 1 184 184 4 233 233 1448229 6216 898587 3857 


14 347 25 204017 588 7 2805 28 1 102 102 549642 5389 13 243 19 15 358 24 1533111 4282 s00658 2516 


SSSOSSSSSSSSSSSESSSSSESSSSSESESSS OSSSESESSSSSESSESSSSSSESSESLSSSOSLHOSSSOSHHSS HSSHHSSSHHSSSOSSSSSSHSSSSSSSSSSSSSSSSessssssses 
178 6600 37 2030228 308 85 2248 28 9 511 57 1758637 3442 114 1638 16 181 7280 38 8885258 1236 1073776 147 


EXHIBIT A3 


Analysis of Wege Claims Investigated by Hinistry of Labour 
Between April 1, 1882 and March 31, 1963 
Summarized by Industry Group end Size of Fira 
Other Insolvencies 


———- VACATION PAY. —TERA. PAY— SEVERANCE PAY- UNPAID WAGES- TOTAL——————-. -COLLECTED- 
Num Employees Amount Due Mum Employees Num Employees Amount Due fue Employees Mus Employees Agsount Due Amount Col 


Cpy Totel Avg Total Avg Cpy Totel Avg Cpy Totel Avg Total Avg Cpy Total Avg Cpy Total Avg Total Avg Total Avg 
SSCSVSHSS STTSSHSS SS SHS SSS SSSSLH GS SO HSS SS SSLISSLOS HHS SSCHS SH SHSLS SSIS HV SK LHS SS LSSSSISE SS SSS SSSLSS GHSSHSSSSSSHS SS SSLLSSSSISLSSSVSVSs 


® Service 
s* 0 to 8 eaployees 
316 #738 2 11428 155 100 155 2 0 ee 0 0 238 544 2 347 782 2 388528 504 12407 16 
%® 40 to 24 employees 
66 907 14 108950 118 34 248 7 O Go (CO 0 0 S58 657 14 6S S881 14 405410 408 12516 13 
S23 25 to 49 employees 
16 4988 31 23098 47 8 181 21 O o.6hUOod 0 Oo 48 28 21 76 815 32 373273 725 0 0 
%* 50 to 89 employees 
16 810 81 67483 18 387 #8 QO 6.6 (CO 0 6 16 608 50 16 9878 64 436022 446 81514 
414 2851 7 311817 108 15 982 6 O ee 0 QO 328 2275 7 448 3278 7 1614234 483 108437 32 
© Retail 
*? 0 to 8 employees 
184 432 2 73177 168 78 110 4 @O ee 0 O 122 233 2 187 421 2 273452 650 3876 9 
%® 10 to 24 eaployees 
13 417 #13 14680 8&8 8 §8 20 O Oe |) 0 0 8 84 10 13 178 14 70851 398 0 0 
S® 25 to 49 employees 
6 26 3% 48169 6 128 21 #90 o.6hUCOd 0 0 3 3.61 6 286 3% 82529 428 1518 70 
S* 50 to 89 employees 
0 ee) 0 ee «) 0 0 3 22 74 678281 3961 0 o.6hU<*d 3 74 878281 3961 0 it) 
203 819 4 13028 166 87 287 3 3 222 74 878281 3961 134 390 3 219 1037 §& 1316113 1269 18062 18 
® Construction 
S* 0 to 9 employees 
150 346 2 567283 166 6 2 4 0 Go 60 0 0 125 226 2 183 38 2 219442 573 0 tt) 
S* 10 to 24 employees 
43 165 13 18585 118 Oo oo 8 69 162177 2840 8 4108 12 16 237 15 297185 1254 0 0 
S* 25 to 49 employees 
3 84 28 2810 31 O o 6OlUC«d 6.6 (CO 0 0 3 60 17 3 84 28 23345 278 0 it} 
** 60 to 88 employees 
3 175 58 1218 7 #O o.6alC o 60 0 0 0 60.6 (6G 3 175 588 31581 181 0 0 
168 770 6S 9680704 105 6& 2 4 3 68 23 182177 240 137 385 3 185 9878 6 6571573 650 0 0 
S Agriculture 
S* 0 to 9 employees , 
} 6 14 2447 408 O o o 0a ee «) 0 0 3 3 61 6 6 4 2550 425 0... 9 
6 6 1 2447 408 0 a |) o.6h6Co it] 0 3 8 1 6 6 14 2550 425 0 i] 
* Finencial 
** 0 to 8 eaployees 
3 6 2 78 «#6©430¢6«*8 0 0 0 oO i] 0 3 6 2 3 6 2 1887 316 0 0 


VACATION PAY —TERM, PAY— ————SEVERANCE PAY. -UNPAID WAGES- TOTAL: -COLLECTED- 
Num Employees Amount Due Num Employees Num Employees Amount Due Nua Employees Mus Employees Amount Due Amount Col 


Cpy Total Avg Total Avg Cpy Total Avg Cpy Totel Avg Total Avg Cpy Totel Avg Cpy Total Avg Totel Avg Total Avg 
SSSSSSSSSSSSSSSSSSSSSESSSSSSSSSSSSSSSSSSSSSSSSS SCSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSS SSSSSSSSSSSSSseeesssssess 


3428.02 78 0613~=C o.68lCO oho o.0UCésTW s Be 8&8 86 2 1887 316 oho 


* Transport 
s* 0 to 9 employees 


25 6 2 6785 128 0 an | 0 660 0 Oo 16 1661 «8 48 2 18377 375 0 i) 
**? 10 to 24 employees 

3 44 15 272 6 oO o06UOlCUO (ee) Ly 0 0 0.608 3 44 15 7055 160 0 i) 
S* 25 to 49 employses 

3 81 30 1388 15 O o aoa oho 0 0 3 9 3 3 81 30 37480 412 0 i] 
S* 100 to 189 employees 

3 3 64 203 68 O o 6a 6lU6O8 en) 0 0 0 oho 3 3847 116 3589 10 it] it} 

34 «6184 «=«O6 7ees «= 41 Ci a oho 0 Go 19 2 1 3 6831 16 66511 125 0 0 


® Manufacturing 
S* 0 to 9 employees 


158 285 2 78708 287 53 101 2 O 6 60 0 0 116 224 2 163 328 2 287772 883 12785 39 
%* 10 to 24 employees 

28 432 15 105782 245 25 278 11 O 668 0 0 2 25 11 2 435 16 831517 1222 3826 8 
S* 25 to 49 employees 
3 81 30 40898 449 3 64 28 «OO a) 0 0 3 68 29 3 81 30 175053 1924 1) i] 
s® 50 to 88 eaployees 
3 281 87 254187 874 6 381 65 6 287 580 1318635 4440 3 275 &2 6 488 61 2987806 6123 0 0 
** 100 to 189 employees 
3 381127 35288 983 3 381127 3 106 35 346117 3285 0 0 60 3 381 127 1158158 3040 0 0 


183 1480 8 514780 345 90 1233 14 9 403 45 1664752 4131 144 819 6 203 1721 8&8 5140306 2987 16711 10 


* Forestry & Mining 
**2 0 to S employees 


16 30 2 2788 «883 «OO oo 0a o 60 it) Oo 13 21062 «18 33 «62 18847 574 it} it) 
** 10 to 24 employees 

3 47 16 18600 417 O 0 0 90 0 6O 0 ) 0 0 6(CO 3 47 16 196800 417 Q 0 
*® 25 to 48 employees 

3 ont 103 34 O a 6 «60 0 0 3 3 61 3 103 34 1072 10 i) 0 

22 8 4 22491 281 O en 60 6O 0 Oo 16 24 2 8 18 7 38618 216 it) i] 


® Government & Non-Profit 
** 0 to 8 employees 


6 c. 4 1818 303 oO oo 9 a) 0 ] i] o 6h 6 6 1 1819 303 it] it) 
S* 10 to 24 employees 

3 68 23 32723 474 3 68 23 O o 60 0 0 0 0 6O 3 68 23 42307 613 21028 305 
8 75 8 34542 41 3 6s 23 a o.oul(Cod tt] 1] 0 o06UCOd 9 7% 686 44128 588 21028 260 

® Other 

** 0 to 9 employees 

34 52 2 10087 184 16 27 2 O en) i] Oo 28 46 2 4&4 70 62 67981 1257 3878 8655 
** 10 to 24 employees 

8 128 14 14157 114 6 90 15 OO 06d 0 0 8 103 11 9 128 14 107175 837 0 0 


VACATION PAY: —TEPM. PAY— ————SEVERANCE PAY UNPAID WAGES- TOTAL: -COLLECTED- 
us Employees Amount Due Num Ezployees Nue Employees Amount Due Mum Employees Num Employees Azount Due Asount Col 


Cpy Totel Avg Totel Avg Cpy Total Avg Cpy Totel Avg Total Avg Cpy Total Avg Cpy Total Avg Totel Avg Total Avg 
SOPOSSSHSSHISSLSSHEHOSSLSSSS LHS SSSLSSSSSHSLGLEHSSSSSSSSSSSSASSSSSSSSSSSSSSLOSSSSSSSSSSSSSSSSSOSSSSSSESSSESSSSSSESSESEEESRE09% 


s® 50 to 88 exployees 


8 168 55 414 2B 36 6 0 Oo o 60 0 0 3 13 4 3 168 6&5 7558 8646 7558 46 
%* 400 to 189 employees 
3 431144 786744 163 3 400133 3 44 15 31707 721 3 383 118 3 431144 241858 554 i) 0 


48 777 16 107602 138 2 817 21 3 44 15 31707 721i 4 814 12 %68 785 13 444871 559 11438 14 


GSTS SESSOSSLSHHSSSSHSESSSSSHHS SHES HESSHHSSHSOSS OSSSHSSSHTSSVSSSHSSSSHSSSSSSHSSSSESSSSSSSSSSOLSSESSEESsEsesesesesssooesssesss 
4102 7458 6 1218116 170 387 3133 8 18 738 41 2757817 3737 4443 6 1181 8508 7 8241600 108 174677 21 


EXHIBIT A4 


Anelysis ef Wege Cleias Investigated by Ministry of Labour 
Between April 1, 1882 and Merch 31, 1963 
Guamerized by Industry Group and Size of Firma 
ALL Insolvencies 


————_ VACATION PAY: —TERM. PAY— —————SEVERANCE PAY —UNPAID WAGES- ———————-TOTAL—_ -COLLECTD- 
Num Employees Amount Due Nuw Employees Nus Employees Amount Due Num Employees hus Employees Amount Due Amount Col 


Cpy Total Avg Total Avg Cpy Totel Avg Cpy Total Avg Total Avg Cpy Total Avg Cpy Total Avg Totel Avg Total Avg 
SISCSSSS SESS ST ST SLSHSSTCTESSSSSTSS TSE SSSSHSIS GIES KTS SE EFT TS SSSHISSS TS SST SSSIVS VHS ST SSSHS SFSSETC SSS SSTSSSSSSSLS SHSS SSS SS SSS SSSSSNSSSSVVSSSss 


® Service 
%* 0 to 8 employees 
358 644 2 133700 158 111 167 2 0O 0.60 0 oOo 273 642 2 381 9820 2 803472 547 22375 24 
S*° 10 to 24 employees 
80 1100 14 141585 129 42 34 6 O 0 6G Oo oF 67 748 14 = 1215 15 525328 432 24599 20 
%* 25 to 49 employees 
27 4e2 31 60238 72 17 331 18 O 0 60 0 oF 18 381 20 27 881 32 481847 543 Oe 9) 
&* 60 to 89 employees 
21 1153 55 139691 121 15 488 31 O o 60 0 oOo 18 680 498 2 1321 63 587189 452 681514 62 
S*® 100 to 189 employees 
3 341114 95185 279 1 186318 1 38 38 981578 2348 1 23 29 3 341 114 435600 1277 0 0 


487 4270 9§ 570389 13416 149 68 1 38 39 91578 2348 377 2880 7 525 4648 8 2523544 543 128488 28 


* Reteil 
®* 0 to 9 exployees 
228 «838)06©2 «6119878 +224 98 150 2 O o 60 Oo O 157 38 2 244 S42 2 420680 77 8486 16 
S* 10 to 24 em loyees 
23 380 15 74841 214 12 164 14 @O 0 6(6O o oOo 7% 176 8 2 2360 16 250549 688 15272 42 
¢* 25 to 49 employees 
17 6881 35 208507 353 7 163 23 9 o Oo 0 og§F 4 228 7 47 S881 35 314728 533 85520 145 
%* 50 to 89 employees 
6 367 4 125335 351 1 68 58 3 222 74 6878281 3961 3 8S 32 8 678 72 1077674 1881 i} it) 
*® 100 to 188 employees 
3 378128 218527 581 3 80120 3 182 61 655720 3603 0 o 696 3 484 151 1360880 2998 it] 0 
S* 200 or sore em loyses 
1 283 283 982670 352 1 23283 1 140140 405878 2898 | 23 29 1 284 284 828440 32268 i) 0 


278 2475 98 6840758 340 122 1158 98 7 544 78 1840678 3567 180 637 4 286 2810 8 4353048 1548 108258 39 


* Construction 
s* 0 to 8 eaployees 


168 385 2 65801 17% 17 60 3 O 0 60 0 0 138 248 2 188 437 2 307789 704 20898 5 
S* 10 to 24 employees 

18 258 14 32503 12% 3 62 17 38 68 23 162177 2840 12 148 12 21 331 16 2883 1114 (1) 0 
%* 25 to 49 employees 
8 258 32 58321 225 O o 638 (6S o.6h(CO 0 0 6 154 2 6 22 33 174535 666 11125 42 
%* 50 to 88 employees 
4 276 68 13848 51 1 6 5&5 O o 6o 0 0 0 o 60 4 276 69 49684 180 0... 
** 100 to 198 employees 
4 138 139 6434 6 1 139138 O oO G 0 0 6 60 4 1389138 167286 1203 0 0 


188 1317 7 177008 134 22 e268 11 3 69 23 182177 2840 187 S50 4 220 1445 7 1088137 738 13184 8 


VACATION PAY————— —TERM, PAY— ———SEVERANCE PAY UNPAID WAGES- ——————TOTAL: —COLLECTED- 
tum Employees Amount Ous Num Employees Num Employees Amount Due Mum Employees Mus Employees Amount Due Amount Col 


Coy Total Avg Total Avg Cpy Totel Avg Cpy Totel Avg Total Avg Cpy Totel Avg Cpy Total Avg Totel Avg Total Avg 
SSS SCCLSSSSLSSSS HSH SSSSSSLSSSSSSSSSSSSSSSSHS SLHSSSSSSLSS TS SVSS OS PSSSSLHPSHSSSSSSSSSSSSSSSSSHSSSSSSSSSSSHOSSSSSSKSSSSSSSSLSISSSSS SSL 


& Agriculture 
s* 0 to 8 eaployees 


6 6 4 2447 408 O o oOo 0 0.60 0 tt) 3 a3 61 6 Ls | 2550 425 0 o 
8 6 1 2447 408 90 o ao oO o. 60 0 0 3 ay 4 6 8s 1 2650 425 0 0 
& Financial 
S* 0 to 9 employees 
7 Capes | 4281 476 4 3... 1, 6 o 6€«O 0 it] 8 10 4 8 10 61 21581 2156 it) 1) 
A | 4281 478 4 3 4 30 0.6 (60 Qo 0 8 <0 t 8 10 #14 21581 2156 0 1) 
® Transport 
S* 0 to 9 employees 
27 48 2 6013 125 1 41 #4 #20 '] 0 Oo 16 18 #4 27 61 2 19078 374 Oo it) 
$® 10 to 24 employees 
4 62 413 3255 63 O o)6OUC*O a) 0 0 4 6 6 4 58 14 12443 215 0 0 
S* 25 to 49 exp loyses 
3 $1 30 1368 #415 O 0 oo oa 0 60 0 0 3 8 38 3 Si 30 37490 412 0 0 
S* 60 to 89 emp loyess 
g 80 80 6764 64 Q 6 oa oa 66h 0 0 1 80 80 1 80 90 189842 210 0 0 
*% 100 to 199 employees 
3 a4 203 68 oO 0 oa oa 0.6 0 i] o |) 3 3847 116 3589 10 it) 0 
38 284 7 16604 S68 1 sli Ee lene) a 0 0 21 123 6 38 637 17 81540 144 ct) Q 


® Manufecturing 
%* 0 to 8 eaployees 
198 4414 2 126964 288 75 158 2 O 0. 6(6O 0 oO 143 2890 2 208 48 2 436657 9804 28444 58 
s* 10 to 24 employees 
58 821 16 246376 268 40 438 11 1 21 21 77435 287 BW 361 10 61 9853 16 98663686 1014 31616 33 
®® 25 to 49 employees 
22 767 35 361859 472 15 2 31 1 26 28 98197 3436 13 322 25 22 768 35 9888717 1285 42241 55 
S® 50 to 89 employees 
24 1707 7 7oe0ss 414 20 1212 61 14 681 40 28202466 46" 10 612 81 28 2053 73 6281112 3059 982876 45 
®8 100 to 199 eaployees 
16 2341 145 883923 378 98 984110 98 333 37 1087017 32284 7 475 68 16 2342 146 4121785 1760 97288 42 
** 200 or sore sap loyees 
8 2713 301 704288 280 4 689167 2 200 100 180235 951 4 453 453 9 3155 351 2768151 877 223889 


3268 8890 27 3029580 341 163 3833 24 27 1143 42 4074131 3662 210 2513 12 345 9755 28 16580798 1585 516361 53 


© Forestry & Mining 
%* 0 to 9 employees 


18 32. 2 3258 102 0 Go oO 0 o 6 0 Go 15 23 2 21 35 2 21351 610 0 ) 
%2 10 to 24 employees 

3 47 16 19800 417 O oo a 0.660 0 o 0 o 60 3 47 16 18600 417 0 0 
S® 25 to 49 emp loyess 

4 47 12 6854 188 1 2 0 a 0 0 4 33 8 4 147 37 48327 338 0 0 

2a 108 65 s1722 22 1 23 23 O o 6(6O 0 o 19 se 3 28 229 8 80278 394 Qo 0 


————VACATION PAY —TERM, PAY— ————SEVERANCE PAY: -UNPAID WAGES- ————————TOTAL: —COLLECTED— 
Mum Employees Amount Due Mum Employees Mum Employees Amount Due Mum Employees Mum Eaployees Asount Due Amount Col 


Cpy Totel Avg Totel Avg Cpy Totel Avg Cpy Totel Avg Totel Avg Cpy Total Avg Cpy Total Avg Totel Avg Total Avg 
SSSSSSSSSSSSSSHSSSSSSSSSSSSSSSSSSSSSSSSLSTSSSSSSSS SSS SSS SSSSSSSSSSSSSSSSSSSSSSS SHS SSE SSSSSSHSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSeeasse 


© Government & Nor-Profit 
** 0 to 9 em loyees 


7 17 2 4385 258 1 4 4 0 o 6°08 0 0 1 10 10 7 17. 2 8284 547 0 0 
%* 10 to 24 employees 

3 68 23 32723 474 3 68 i] o.6hUC0 0 i] 1] o Oo 3 68 42307 613 21029 305 

10 & 98 3nm08 431 4 73 18 #O o.6hUCo ) 0 4 10 10 10 es 98 81601 600 21029 245 

© Other 

** 0 to 9 employees 

85 124 2 365278 284 27 48 2 0 o.6hC<o 0 0 4 6 2 68 152 2 166607 1096 5850 39 
S*® 10 to 24 employees 

10 «6161 16 19078 119 7 120 17 O 6.60 0 G0 10 133 13 #40 «6164 16 123180 765 0 Lt) 
S* 25 to 49 eaployses 

2 64 42 26682 318 1 2 e2 0a ae 0 o 4 35 35 2 84 42 60152 697 0 it] 
** 50 to 88 employees : 

3 168 55 14 28 O o ao 0 o 60 t) 0 3 13 4 3 168 55 7658 4 7559 446 


** 100 to 189 employees 
5 685717 300843 351 5 784157 5S ‘161 32 617817 3837 & 709 142 & 681 172 2173681 2525 9855200 1108 


75 1382 18 386208 278 40 9865 24 §& 161 32 617817 3837 6&5 878 15 G& 1424 17 2521389 1771 968709 680 


SSSSLSSS SETTLES SSSSSeSeTSSeSSSeSeLeSseSSLeSeSSSSSSSSSSSSESSSSSSSSSSSSSSSESSSSSSSSSSSSSSESSOLESesoesssoosessesosssosesesesesse 
1451 168S5 13 5096214 270 543 7888 15 43 19856 45 6803382 3528 1041 7541 7 1662 21060 13 28284446 1249 1757039 
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APPENDIX B 
STATISTICAL BASIS FOR EMPLOYEE SAMPLING PLAN 


It was explained in Section 2 that the numbers of 
employees sampled from each stratum was selected in such a way as 
to obtain a near-minimum variance estimator of total wages and 
benefits due all employees in all insolvencies reported to the 
Ministry of Labour during the twelve-month study period. This 
appendix explains how the numbers of employees to sample from 
each stratum was calculated. 


Recall that each stratum was defined by the type of 
insolvency (of which there were three, bankruptcy, receivership 
or other), the type of company (of which there were eleven) and 
the size of company (of which there were six groups). Hence, 
there were 3xl1x6 = 198 strata, although some strata were empty 
(e.g. there were no bankrupt financial companies having 200 or 
more employees.) 


We define the following terms: 


yy 3 the standard deviation of the total amount owed per 
employee in stratum i; 
N; : the number of employees in all insolvencies in 
stratum i; 
n; : the number of employees sampled from stratum i. 
: the total size of the sample. 


The variance of the estimator of total wages and benefits owed in 


stratum i is: 


= 995'— 


Hence, the variance of the estimator of total wages and wage | 
benefits in all strata combined is the sum of these individual 
variances across all strata. It can be shown that this overall 


variance is minimized by giving each sample size n; the value: 


ni = (nl INjoi/QNiei), 
i 
where the summation is done over all strata. 


The number of employees in each stratum i, N was known 


i?’ 
from the analysis of the summary records of insolvencies and the 
total size of the sample, n, was chosen to be 617. (Initially, 
this was slightly higher, but a few records were incomplete and 
therefore unusable.) Thus, only the variance for each stratum 
was needed to determine the optimal sample size for each stratum, 


using the above equation. 


As in most statistical analyses, the variances for the 
Strata were not known. Normally, either a pilot study is done to 
estimate the variances, or it is assumed that the variances are 


all equal, in which case the above equation simplifies to: 


nj = [nl (N;)ONG], 
1 
which amounts to "proportional sampling". 


In the present case, a pilot study was not justified. The 
approach taken, which could be expected to yield better estimates 
than proportional sampling, was to assume that the ratio of the 
mean to the standard deviation was the same for all strata. Under 
this assumption, the equation given at the top of this page 
reduces to: 


ni = [In] (NGHi/NGAG], 
1 


where uw; is the mean of total wages and wages benefits per 
employee in stratum i. 


= 89 = 


Although the means were not known for each stratum, the 
analysis of the summary records provided close estimates of their 


values. 


As an illustration of how this method was applied, 
consider the stratum corresponding to bankrupt manufacturing 
firms having 50 to 99 employees. It is seen from Table A-1l in 
Appendix A that the estimated total amount due employees of bank- 
rupt manufacturing firms having 50-99 employees was $1,364,431. 
This is an estimate of the term Nj;u; in the equation at the 
bottom of the previous page. The sum of these terms over all 
strata is found in the last row of Exhibit 4 to be $26,284,446. 
Hence, 


(670) (1,364,131)/(26,284,446) = 35 


employees were drawn at random from bankrupt manufacturing firms 
having 50-99 employees. 


= .§7 = 
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APPENDIX C 
VARIANCES OF ESTIMATORS OF WAGES AND 
WAGE BENEFITS OWED AND OF AMOUNTS COLLECTED 


Section 2 explained how the employee sample was used to 
derive estimates of total wages and benefits owed, and amounts 
collected, in each stratum, as well as distributions of these 
amounts per employee. It was also explained how these estimates 
were combined to produced corresponding estimates for larger 
groups of employees. In this appendix, we demonstrate how the 
variances of the estimated values were derived. 


In each stratum, an unbiased estimate of the variance is 


given by: 
[1-(n/N) ][s7], 


where n is the sample size for the stratum, N is the total number 
of employees in the stratum (the term [1-(n/N)] is a finite 


2 


population correction factor) and s“ is the sample. variance, 


given by 
iO inyeves —ebr4/ay cl 


The variance of the estimate of the mean value in the stratum is 
Simply this amount divided by n, the sample size. The estimate 
of total amounts due or collected in the stratum is N times the 
average amount due or collected per employee, as estimated from 
the sample. Hence, the variance of the estimate of the total 
amount due or collected in the sample equals nN? times the var- 
iance of the mean, i.e., 
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[N2/n] [1-(n/N) ] [s]. 


The standard deviation of the estimate is simply the 


square root of the above quantity. 


The estimated variances are summed across strata to derive 
variances of estimates of amounts due and collected for all 
employees of firms in specified groups of strata, such as all 
bankruptcies, all manufacturing firms or all firms having 25-49 


employees. 
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APPENDIX V 


INDIVIDUALS AND ASSOCIATIONS CONSULTED 


INDIVIDUALS 


William A. Bogart 

Gary C. Grierson 
Raymond Koskie, Q.C. 
Dean Raymond Landry 

Re Gordon Maranez, Onc. 
Derek Osler 

James A. Renwick 
RongRobertsongey ©..C. 
John Varley 


Prof. Paul C. Weiler, 
Harvard Law School 


Mark Zigler 


ASSOCIATIONS 


The Advisory Committee for the Ladies Cloak and Suit 


Industry 


The Advisory Committe for the Ladies Dress and 
wear Industry 


Association of Canadian Financial Corporations 
The Canadian Bankers Association 
The Canadian Bar Association 


Canadian Conference of Teamsters 


Sports= 


ASSOGEATIONS (Continued) 


Canadian Federation of Independent Business 
Canadian Insolvency Association 

Canadian Labour Congress 

Canadian Manufacturers' Association 
Canadian Organization of Small Business 
Canadian Union of Public Employees 

The Clarkson Company Limited 

Credit Union Central of Ontario 


Department of Labour & Manpower, Government of 
Manitoba 


Insurance Institute of Ontario 


International Association of Machinists and Aerospace 
Workers 


Ontario Chamber of Commerce 
Ontario Federation of Labour 
Ontario Insolvency Association 


Provincial Building andJGonstruction Trades Councis 
Gf On taro 


Retail Council of Canada 
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